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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921: (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 799) 


In re JOSEPH RUZICKA, AND CHARLES RUZICKA, SEVERAL OF THE CO-PARNERS DOING 
BUSINESS AS SEELEY Dairy. AMA Doc. No. 41-22. Decided December 12, 
1944, 


Dismissal—Opportunity for Hearing Granted on Manner of Application of 
Order to. Petitioners’ Business 


Although dismissal of the petition with prejudice would be warranted because 
petitioners’ counsel refused at the hearing before a presiding officer to 
enter into argument as to the merits of the petition and deliberately 
elected to place his hopes on the enforcement proceeding, the petition is dis- 
missed, but as the petitioners were not permitted to litigate in the en- 
forcement proceeding the question as to the amounts of money due from 
them under the order, this order of dismissal shall not prevent petitioners 
from filing a petition claiming of the manner of application of the order 


to their business. 
Administrative Order—Laissez Faire View of Impersonal Discipline of Market 


Where the petitioners maintained throughout the proceeding the attitude that 
the order is presumptively bad, it is held that as a matter of law the 
petitioners’ business is subject to the act and the order and they must 
comply with the provisions thereof, though as a matter of economics or 
political science the petitioners may share the laissez faire view that 
regulated prices are presumptively bad because they are substituted for 


the impersonal discipline of the market. 


Mr. William Parker Ward, of Chicago, Illinois, for Petitioner. Messrs. James 
A. Doyle and John J. Toohey for Office of Distribution. Mr. Glen J. Gif- 


ford, Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
OPINION AND ORDER OF DISMISSAL 

This is a proceeding under section 8¢(15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
G01 et seg.). Petitioners are engaged in the business of receiving, 
processing and distributing milk and milk products in Chicago, Tlli- 
nois, Their petition claims, in general (1) that their business is sub- 
ject neither to the act nor to Order No, 41, issued under the act and 
regulating the handling of milk in the Chicago, Illinois, marketing 
area, because petitioners’ business does not directly affect, burden, 
or obstruct interstate commerce in milk or milk products, (2) that 
the market administrator, the officer who administers the order, has 
acted erroneously, capriciously, arbitrarily and unreasonably in ap- 
plying the provisions of the order to petitioners’ business, (3) that 
the order does not effectuate the declared policy of the act, (4) that 
the economic conditions underlying the act no longer exist, that the 
continuance of the order defeats the purposes of the act, that the 


1049 
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Department of Agriculture has evidence to this effect that should 
be “assimilated” and presented at a hearing, and (5) that the dairy 
industry has no voice in the administration of the order. 

The petition contains a number of prayers for relief phrased in 
the alternative. It asks that petitioners be given, in written form, 
“the correct and true in law and in fact basis” for the issuance of 
the order and all its amendments including the prices provided, that 
petitioners be given in written form the basis in law and fact for 
the application of the act, order and amendments to petitioners for 
each month since the order was issued, that petitioners be given in 
written form the correct and true, in law and fact, amounts.of money 
due to or from petitioners “by virtue of an accurate classification of 
dairy products as said classi®cation is set forth in said order and 
amendments,” that petitioners be given in written form “the correct 
and true in law and in fact basis for the continued existence of said 
order and amendments” and findings that such continued existence 
is in accordance with the act, that the members of the dairy indus- 
try, including “handlers” be given representation in the administra- 
tion of the order or that a public hearing be held, comparable to the 
hearing preceding the issuance ofthe order, on the questions of dis- 
continuing the order or of making such changes as may be necessary. 

The record shows that this is an amended petition officially re- 
ceived August 9, 1944, This amended petition succeeded other peti- 
tions previously filed. Apparently because petitioners were taking 
the position in a pending enforcement proceeding under section 
8a(6) of the act that they were not able to get an administrative 
hearing on their petition under section 8c(15)(A), assistance was 
given to petitioners’ counsel by members of the Office of the Solicitor, 
United States Department of Agriculture, in the drafting of an 
amended petition which might do a minimum amount of violence 
to the requirements of the rules of practice that petitions comply 
with the act and contain clear and concise allegations of illegality.! 
(7 CFR, Cum. Supp., § 900.50 ef seg.) On July 27, 1944, I presided 


at what was to have been a prehearing conference in Chicago, Illi- 
nois. But shortly after it got under way, petitioners’ counsel ob- 
jected on the ground that he didn’t know that he was to attend a 
formal prehearing conference, and he refused to be bound by any- 
thing done at the conference. Since the arrangements for the meet- 
ing had been hurried, the conference was not considered a prehearing 
conference and no report was filed. 


1§900.52(c) of the rules of practice provides for a disposition, without hearing, of petitions 
deemed to be “insufficient.” In view of petitioners’ representation to the court in the enforce- 
ment proceeding that they were not being given an administrative hearing, efforts were made 
to assist petitioners in preparing an amended petition upon which a hearing could be held. 
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On September 29, 1944, petitioners were notified that on October 
12, 1944, a hearing would be held upon their petition before Glen J. 
Gifford, Presiding Officer. When the hearing was commenced before 
Mr. Gifford, petitioners’ counsel asked that the petition be made a 
part of the record. He then referred to the prayers for relief in the 
petition and said that he had not been provided with the evidence 
requested. He also said that there was disagreement between him 
and the Department as to what the scope of this proceeding is, he 
pointed out that the matters involved in the petition were also in- 
volved in the enforcement proceeding under section Sa(6), and he 
asked for a continuance of the hearing until after final court action. 

Counsel for the Dairy and Poultry Branch explained that in the 
enforcement proceeding under section 8a(6) the Government was 
taking the position that the court jurisdiction was limited and that 
practically all the questions raised in the petition would have to be 
considered first in this section 8c(15)(A) proceeding, subject later 
to judicial review under 8c(15)(B). He pointed out that the mat- 
ters involved had been under discussion over a period of months with 
petitioners’ counsel, that adequate notice of the hearing had been 
afforded, and he objected to a continuance. 

When the presiding officer warned petitioners’ counsel that he 
would have to recommend dismissal of the petition, petitioners’ coun- 
sel stated that it was not a question of preparation but that he didn’t 
see much sense in urging the matters in the petition in this proceed- 
ing and also as defenses in the enforcement proceeding. He elected 
to take his chances on the enforcement proceeding. The presiding 
officer recommended dismissal of the petition with prejudice. 

The first complaint in the petition is that petitioners’ business is 
not subject to the act or the order because it does not directly obstruct, 
burden, or affect interstate commerce in milk or milk products. This 
issue is one necessarily involved in the enforcement proceeding and 
will be settled there. On October 18, 1944, the United States Dis- 
trict Court for the Northern District of Illinois, Eastern Division, 
held contrary to petitioners’ claim. 

The remaining grievances of petitioners—with the exception of 
their allegations concerning the manner of the application of the 
order to their business by the market administrator—are protests 
which ordinarily would not call for the admission of evidence at a 
hearing. However true it may be that economic conditions have 
changed since 1933, the fact is that the act was reenacted and 
amended in 1937 and the pricing standards for milk provided by 
section 8c(18) are certainly not obsolete. 

The other grievances of petitioners with respect to whether the 
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order effectuates the declared policy of the act ignore the promul- 
gation proceedings requiring notice, hearing, evidence, and also find- 
ings that the order does effectuate the declared policy of the act. 
Petitioners seem to have refused to recognize the existence of the 
order and its obligations since the order became effective in Sep- 
tember 1939. I do not see how a hearing now on these questions 
could relieve petitioners of their obligations since September 1939 
and, furthermore, it would be a fine state of affairs if every handler 
subject to an order, despite all the statutory requirements that must 
be met before an order is issued, would have to be given an indi- 
vidual de novo hearing as to whether the order effectuated the policy 
of the act before the handler would comply. The final claim of peti- 
tioners that handlers should have a voice in the administration of 
the order is purely a matter of administrative policy and not.of law. 


Running through the petition and the prayers for relief is a notion 
that the order is presumptively bad, so much so that petitioners will 
not even deign to conduct their attack upon it until they are sup- 
plied with the “correct in law and in fact basis” for everything 
about it, despite all the promulgation proceedings. Such a notion 
might very well be held by economists or political scientists of 
laissez faire persuasions on the ground that the pricing provisions 
of the act and the order are substituted for the impersonal discipline 
of the market.’ Petitioners also are entitled to hold this view. But, 
as a matter ofi law, their business is subject to the act and the order 
and they must conform their operations to the provisions of the 
order. 

The hearing at which petitioners’ counsel refused to enter into 
argument as to the merits of his petition (Tr. p. 14) was one sched- 
uled before a presiding officer who traveled from Washington, D. C., 
to Chicago, Illinois, for this and other hearings. Adequate notice 
of the hearing was given. Because petitioners’ counsel deliberately 
refrained from going forward and deliberately elected to place his 
hopes on the enforcement proceeding, although he was well aware 
of the Government’s position in that proceeding, dismissal of the 
petition with prejudice would be warranted. As it turned out, how- 
ever, petitioners were not permitted to litigate in the enforcement 
proceeding any questions as to the amounts of money due from them 
under the order. I do not like to see petitioners deprived forever 
of any opportunity for a hearing on any bona fide controversy on 
this subject by the reckless gesture of their counsel.- Consequently, 
the petition is dismissed, but this order of dismissal shall not pre- 

2For recent statements of this position, see Friedrick A. Hayek, The Road to Serfdom, 


University of Chicago Press (1944) ; Ludwig Von Mises, Omnipotent Government, Yale Uni- 
versity Press (1944). 
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vent petitioners from filing, within 30 days after date of this order, 
a petition complaining of the manner of application of the order 
to their business. I am sure that any information as to the bases of 
the amounts claimed by the market administrator can be ascertained 
from that officer if the petitioners’ counsel sincerely wishes to obtain 
the information. 


(A. D. 800) 


In re DELLWoop Dairy Co., Inc. AMA Dot. No. 27-53. Decided December 20, 
1944. 


Conversion Factor—Exactness of Use of 83.7 Pounds 


Where order contained no specific prescriptions on milk equivalents for milk 
used for cream and petitioner complains of the market administrator’s 
use of a conversion factor of 82.5 pounds for 40 quart cans of 40 percent 
cream and seeks the use of a factor of 83.7 pounds, relief requested is 
granted because (1) the issue is solely one of fairness or reasonableness 
in a situation where people may reasonably differ on the precise factor to 
be employed, and (2) in a former section 8c(15)(A) proceeding, the 
use of 85.7 pounds was decided to be fairer than the 82.5 pound factor. 


Agriculture Decisions Followed 


In the Matter of the Petition of Grandview Dairy, Inc., and Arkport Dairies, 
Inc., 1 A.D. 188, 145 (1942). 


Hays, Wolf, Schwaber, Sklar & Epstein, of New York, N. Y., for petitioners. 
Mr. A. T. Radigan, for Office of Distribution. Mr. Glen J. Gifford, Pre- 


siding Officer. 
Decision. by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On June 20, 1942, Dellwood Dairy Co., Inc., filed a petition under 
section 8¢(15)(A) of the Agricultural Adjustment Act (1933), as 
amended and as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 (7 U.S.C. 601 et seqg.), complaining 
of certain actions of the market administrator for Order No. 27,’ 
regulating the handling of milk in the New York Metropolitan Milk 
Marketing Area. 

The controversy concerns the accounting by petitioner to the mar- 
ket administrator for milk received from producers. A hearing 
upon the petition was held in New York, N. Y., before Glen J. Gif- 
ford, presiding officer. Following the hearing briefs were filed by 
petitioner and the Dairy and Poultry Branch, Office of Distribution. 
The presiding officer issued a report recommending that the relief 
requested be granted. The Dairy and Poultry Branch filed excep- 
tions and oral argument was held before me in Washington, D. C., 
on November 9, 1944. 


1For the order as it existed at the times pertinent here, see 7 CFR, Part 927, 1938, 1939 and 
1940 Supps. 
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Petitioner’s complaint is that for the period May 1, 1940, to March 
1, 1941, the market administrator required the use of a conversion 
factor of 82.5 pounds for a 40 quart can of 40 percent cream, thus 
making a milk equivalent of 942.86 pounds (82.5 x 40 = 33 pounds 
of fat + 3.5). Petitioner contends that the conversion factor should 
have been 83.7 pounds, making a milk equivalent of 956.6 pounds, 
By the use of the 82.5 instead of the 83.7 pound factor, less milk is 
accounted for as used for cream and more milk is thrown into Class 
I, the highest price classification. 

Petitioner bases its case generally upon the grounds that (1) 83.7 
pounds or more is the weight of 40 quarts of 40 percent cream at 
50 degrees Fahrenheit, (2) this figure is fairer as a conversion factor 
than 82.5 pounds and was so decided in a former section 8c(15) (A) 
proceeding. Jn the Matter of the Petition of Grandview Dairy, 
Inc., and Arkport Dairies, Inc., 1 A.D. 133 (1942) (3) the market 
administrator, subsequent to March 1, 1941, used the 83.7 pound 
figure. 

The Dairy and Poultry Branch, Office of Distribution, argues that 
the weight of 40 quart cans of 40 percent cream is not the same as 
the weight of 40 quarts of such cream, that cans get dented, un- 
properly filled, etc., and it claims that the trade generally accepts 
82.5 pounds as the weight of a 40 quart can of 40 percent cream. It 
distinguishes this proceeding from the Grandview and Arkport pro- 
ceeding by pointing out that there is evidence in this proceeding 
to the effect of a trade acceptance of 82.5 pounds as the weight of 
a 40 quart can of 40 percent cream. The Branch also refers to the 
fact that the use of the 83.7 pound factor will show no plant loss’ 
on the part of the petitioner for some of the months in question, and 
for some months will show a “negative plant loss”, that is, more 
milk accounted for as utilized than was received from producers. 
It argues that the petitioner should not succeed in getting approved 
a conversion factor which brings about such unrealistic results. 

The amount the petitioner claims in the petition as overpayment 
to the market administrator because of the 82.5 pound factor, $533.35, 
was reduced by a credit given by the market administrator for pay- 
ments by petitioner at the Class I price for plant loss in excess of 
2 percent of receipts. Petitioner was not satisfied with this adjust- 
ment and seeks to have the 83.7 pound factor applied even though 
the plant loss less than 2 percent of receipts follows for some months, 
or even “negative plant loss.” It requests that where “negative plant 
loss” results, such plant loss be disregarded because it alleges that 

*Throughout this decision and order, milk will be considered to be of 3.5 percent butterfat 
“othe milk involved in plant loss must be classified and paid for by handlers. Plant loss up 


to 2 percent of receipts may be prorated over all the classes of milk at the plant. Plant loss in 
excess of the 2 percent is classified and priced as Class I. 
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the market administrator has threatened to bill the petitioner for 
this excess of sales over receipts if petitioner should succeed in this 
proceeding. 


FINDINGS OF FACT 


1. Dellwood Dairy Co., Inc., petitioner, is a handler subject to 
Order No, 27, issued under the act and regulating the handling of 
milk in the New York Metropolitan Milk Marketing Area. 

2. Petitioner, as is the case with some other handlers under the 
order, did not follow the practice of weighing and recording the 
weight of each can of cream. In making its reports under the order 
to the market administrator for the months of May, June and July 
1940, petitioner used 970 pounds of milk as the milk equivalent of a 
40 quart can of 40 percent cream, a figure which had been in use 
under the order since September 1928. In September 1940, upon 
audit of these reports by the market administrator’s staff, a milk 
equivalent of 942.86 pounds was used for these months and this same 
figure was required for use for all the months in the period May 1, 
1940 to March 1941. Starting March 1, 1941, a milk equivalent of 
956.6 pounds was used by the market administrator. The milk equiva- 
lent of 970 pounds was announced in the fall of 1938 by the Chief 
of the Dairy Section, Agricultural Adjustment Administration, and 
was designed to allow for the fact that the order provided no plant 
loss allowance except up to 2 percent of receipts from producers at 
the plant where milk was received from producers. The 970 pound 
figure provided some leeway where milk was moved to another plant 
for separation. The 82.5 pound figure came into use when the or- 
der was amended May 1, 1940, to provide for proration among classes 
of plant loss up to 2 percent of receipts (including receipts from other 
plants) at plants where milk was received from producers. The 82.5 
pound conversion factor was based upon the theory that the cream 
in 40 quart cans of 40 percent cream at 50 degrees Fahrenheit gen- 
erally weighs less than 40 quarts of 40 percent cream at that tem- 
perature, and there existed some belief or practice to this effect in 
the trade. The 82.5 pound factor was superseded March 1, 1941, by 
83.7 pounds, the weight of 40 quarts of 40 percent cream at 50 de- 
grees Fahrenheit given by the “Handbook of Dairy Statistics” issued 
by the United States Department of Agriculture in 1928. 

3. The New York City Health Regulations have'at all times re- 
quired that all cream shipped to the city of New York be maintained 
at a temperature of 50 degrees Fahrenheit or less. 

4. Due to the presence of a number of variables, it is difficult 
if not impossible to assign a uniformly precise weight for 40 quart 
cans of 40 percent cream at 50 degrees Fahrenheit. But on Feb- 
ruary 9, 1942, it was decided in a proceeding under section 8¢(15) (A) 
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of the act that the 83.7 pound factor was fairer than the 82.5 pound 
factor, and that the use of the 82.5 pound conversion factor “was not 
authorized by or in accordance with the order.” Jn the Matter of the 
Petition of Grandview Dairy, Inc., and Arkport Dairies, Inc., 1 
A.D. 133, 145 (1942). 

5. The “Handbook of Dairy Statistics” issued by the United 
States Department of Agriculture in 1928 gives the weight of 40 
quarts of 40 percent cream at 50 degrees Fahrenheit as 83.7 pounds. 
A pamphlet issued by the Bureau of Standards in 1924 gives 8.38 
pounds as the weight of a gallon of 40 percent cream at 50 degrees 
Fahrenheit which would result in a weight of 83.8 pounds for 40 
quarts. 

6. On August 26, 1942, after the filing of the petition herein, the 
market administrator’s office sent a letter to petitioner in which it 
was stated that that office had decided that an adjustment of the 
conversion factor used in the accounting of milk used for cream from 
May 1, 1940, through February 28, 1941, should be made and that 
in all cases where the use of 82.5 conversion factor during this period 
resulted in a plant loss in excess of 2 percent, an adjustment would 
be made to reduce the loss to 2 percent, but in no case would the ad- 
justed conversion factor be in excess of 83.7 pounds. In accord- 
ance with this ruling the market administrator’s office credited pe- 
titioner’s account with $130.96. The original amount protested by 
petitioner as overpayment because of the use of the 82.5 pound fac- 
tor is $533.35 and this credit reduces the amount in controversy to 
$402.39. 

7. Since March 1, 1941, the market administrator has been ap- 
plying the 83.7 conversion factor even though the plant loss less than 
2 percent resulted. 

8. Petitioner’s plant losses of less than 2 percent allowed by the 
market administrator on audit during the period the market admin- 
istrator was using the conversion factor of 83.7 were as follows: 

Month Percent 
1941 -755 
1941 June 
1941 
1941 August 
1941 September _-__-_ 
1941 October 
1041 November --_- loss reduced to 0 
1941 Negative loss reduced to 0 
1942 
1942 
1942 
1942 
1942 
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Month Percent 


September 
October 
November __ 


CONCLUSIONS 


Once more, at the risk of becoming monotonous, it must be pointed 
out that this is not a rule-making proceeding in which general rules 
of a quasi-legislative nature are laid down. This is an adjudicatory 
proceeding for the decision of specific controversies. Hence, our in- 
quiry is not what is the proper conversion factor under the order for 
40 quart cans of 40 percent cream for all time, past, present and 
future. The scope of inquiry is limited to consideration of the ques- 
tion as to whether the use of the 82.5 pound factor for the period 
involved is in accordance with law. Apart from this question, the 
problem of the desirable factor, the one best suited to the needs of 
the order and its administration, is a problem for solution either in 
framing the order or in administering it. 

The order in effect for the times pertinent here makes no specific 
mention of conversion factors or milk equivalents for cream but 
provides for classifying in the various classes other than Class T 
“ .. all milk the butterfat from which leaves or is on hand at a 
plant in the form of .. .” (§ 927.3). There was no implementation 
of these provisions by formally promulgated rules or regulations. 

The market administrator is charged with the duty of adminis- 
tering the order and perhaps his principal task is to verify the cor- 
rectness of handlers’ reports of milk received and utilized. In the 
absence of any specifications in the order or otherwise, it was neces- 
sary that some attitude, procedure, rule or policy be followed with 
respect to the amount of milk used for cream when the cream was 
not weighed and there were no records to show the amounts of milk 
used. The conversion factor method was adopted. 

There is apparent agreement that reasonable differences of opinion 
may exist as to what the exact conversion factor should be. No two 
‘ans of cream may weigh the same due to the many variables. Some 
‘ans may be dented, the cans may be filled above or below the neck, 
the temperature of the cream may be below 50 degrees in order to 
insure that 50 degrees may not be exceeded, the butterfat content 
may vary slightly, etc. Under the circumstances of the situation, 
then, and in the light of the provisions of the order, I do not be- 
lieve, as was implied at some stages: in the proceeding, that the only 
valid conversion factor is an ideally perfect one and that this factor 
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is the one that must be used since September 1938 and forever more, 
I do not think that because 83.7 pounds was adopted after the period 
in dispute here, the 82.5 pound factor is necessarily wrong. 

It would seem proper that within the scope of the authority con- 
ferred by the orders a practice or rule of the market administrator 
should be sustained if he can be said to have acted fairly and rea- 
sonably on the basis of the facts before him, or available to him, 
when the practice or rule was adopted. Such an approach would 
not discourage the putting into effect of administrative improve- 
ment to the benefit of handlers learned by experience—a consequence 
which might follow if an improvement were to be considered as in- 
validating the former practice. This view would also avoid the 
overturning of administrative practices in section 8¢(15)(A)_ pro- 
ceedings years after their adoption on the basis of evidence which 
may not have been before the market administrator when it was 
necessary that something be done. 

In the absence of any specifications on milk equivalents or con- 
version factors in the order, or otherwise, except for the market ad- 
ministrator’s audit rule, the basic test of the validity of the use of 
the 82.5 pound factor is the familiar one of fairness or reasonable- 
ness. If this were the first time the question had come up in a sec- 
tion 8c(15)(A) proceeding, it may be that the evidence and argu- 
ments of the Dairy and Poultry Branch might be sufficient to war- 
rant a holding that the use of the 82.5 pound factor was not in- 
valid. But careful consideration was given to the question in the 
Grandview and Arkport decision, referred to in Finding 4, and it was 
decided there that the 83.7 pound factor was fairer and that the use 
of the 82.5 pound factor “. . . was not authorized by or in accord- 
ance with the order.” 

A few decisions in section 8c(15)(A) proceedings have not fol- 
lowed former decisions where an important question of the meaning 
of a provision of the order was involved and where a more adequate 
record revealed the former decision to have been erronous. /n re 
Grandview Dairy, Inc., 3 A.D. 335; In re Crowley's Milk Company, 
Inec., 3 A.D. 847. Here the sole issue is one of the fairness or rea- 
sonableness of an audit rule of the market administrator on a mat- 
teri with respect to which it is conceded that people may reasonably 
differ. I am not disposed to substitute another idea of fairness for 
the considered opinion in the Grandview and Arkport proceeding. 


It is true that in this proceeding there is some evidence, lacking 


in the former proceeding, as to the weights of cans of cream received 
by some persons in the trade and some indication of the acceptance 


4A very significant limitation as is seen from In re Middletown Milk & Cream Co., Inc., 
8 A.D. 84 (1944). 
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of a can of cream as standard if it weighed 82.5 pounds. Such a trade 
custom was urged in a brief in the former proceeding. However, 
the reasoning that is the basis of the opinion in that proceeding is 
just as cogent whether such a trade custom existed or not. 

There is another distinction in this proceeding from the former 
proceeding in that the petitioner there was merely seeking relief from 
the obligation of paying the Class I price for excess plant loss re- 
sulting from the use of the 82.5 pound factor. Here petitioner wants 
83.7 pounds used even though plant loss below 2 percent of receipts, 
or even “negative plant loss,” occurs, because milk will be placed in 
the cream classifications which would otherwise be classified and 
priced Class I if 2 percent of receipts was prorated over all the 
classes. This difference in the two proceedings should not defeat 
petitioner’s case. As far as can be ascertained from the record, the 
practice in the administration of the order has been to use a con- 
version factor, whatever it may have been at the time, regardless of 
whether it resulted in less than 2 percent plant loss or “negative 
plant loss.” In the latter case, the excess of milk accounted for 
over receipts from producers was reduced to zero. This happened to 
petitioner when 83.7 pounds was used after the period in controversy 
here. No doubt it probably happened also to some handlers when 
the 970 pound milk equivalent was used since this was more gen- 
erous than the 83.7 pound factor. I do not see why petitioner should 
be billed for any “negative plant loss” brought about by its ac- 
counting for milk during the controversial period on the basis of 
the $3.7 pound factor, 

ORDER 

In view of the foregoing, the relief requested is granted. Copies 
hereof shall be served upon the parties by registered mail or in 
person, 

CONSENT DISMISSAL 

A. D. 801. In re DeKalb Creameries, Inc., et al. AMA Doc. No. 
27-65. Decided December 20, 1944. Mr. Max Rothenberg, of Bronx, 
N. Y., for petitioners. Mr. Glen J. Gifford, Presiding Officer. De- 
cision by Thomas J. Flavin, Assistant to the War Food Administra- 


tor. 
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(A. D. 802) 


GEORGE PORTER v. THE UNION Stock YARD & TRANSIT COMPANY OF CHICAGO, 
P&S Doc. No. 1660. Decided December 7, 1944. 
Dismissal—Failure to File Opening Statement of Facts 


Pursuant to the Rules of Practice under the act, this proceeding is dismissed 
on the ground that the complainant failed to file an opening statement 


of facts. 

Mr. George Porter, of Amarillo, Texas, pro se. Union Stock Yard & Transit 
Company of Chicago, Illinois, pro se. Mr. John J. Murray, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 

trator. 
ORDER OF DISMISSAL 

Inasmuch as oral hearing was not requested by either party in 
in this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.), notice was served 
upon the parties that the shortened procedure would be used in ac- 
cordance with Section 202.48(a) of the Rules of Practice (9 CFR 
1941 Supp. 202.48(a)). 

The complainant failed to file an opening statement of facts. The 
proceeding is, therefore, dismissed pursuant to Section 202.17(h) of 
the Rules of Practice (9 CFR 1941 Supp. 202.17(h) ). 

Copies hereof shall be served upon the parties by registered mail or 
in person. This order, except as to date of service, shall become 
effective 15 days after its date. 


(A. D. 803) 


In re MARKET AGENCIES doing business at the Union Stock Yards, Chicago, 
Illinois (formerly styled C. H. AcKEr, doing business as C. H. AcKER & 
Company et al.) P&S Doc. No. 402. Decided December 9, 1944. 


Supplemental Order—Extension of Suspension of Orders 


Suspension of orders of January 8 and March 12, 1934, is extended to and 
including June 30, 1945, subject to the terms and conditions contained 
in order of June 28, 1944, and stipulation filed on February 28, 1944. 


. John J. Curry for Office of Distribution. Mr. H. R. Park, of Chicago, 
Illinois, for members of Chicago Live Stock Exchange; Mr. D. L. 
Swanson, of Chicago, Illinois, for Chicago Producers Commission Associa- 
tion; Mr. EB. J. Callahan, of Chicago, Illinois, for Farmers Union Live 
Stock Commission; and Mr. Andrew Olson, of Chicago, Illinois, for Chicago 
Traders Live Stock Exchange. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 


trator. 
SUPPLEMENTAL ORDER 
On June 28, 1944 (3 A.D. 498), an order was entered in this pro- 
ceeding suspending until December 31, 1944, orders entered on Jan- 
uary 8 and March 12, 1934, prescribing maximum reasonable rates 
and charges for the services of the respondents in buying and sell- 
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ing livestock on a commission basis. The order of June 28, 1944. 
is the latest of a series of supplemental orders entered as a result 
of stipulations specifying rates and charges higher than those pre- 
scribed in the orders of January 8 and March 12, 1934. 

On or shortly after November 29, 1944, the members of the Chicago 
Live Stock Exchange, the Chicago Producers Commission Associa- 
tion, the Chicago Traders Live Stock Exchange, and the Farmers 
Union Livestock Commission filed separate petitions requesting that 
the period of suspension be continued until June 30, 1945. 

The Office of Distribution, through its attorney, in an answer to 
the separate petitions filed herein, interposes no objections to the 
prayer contained in such petitions. 


ORDER 
The period of the suspension of the orders entered on January 8 
and March 12, 1934, is extended to (and includes) June 30, 1945, 


ms 


subject to the terms and conditions specified in our order of June 
28, 1944, and a stipulation entered into by the petitioners and the 


Food Distribution Administration (now the Office of Distribution) 
filed with the Hearing Clerk on February 28, 1944. 

Copies hereof shall be served upon respondents by registered mail 
or in person. 


(A. D. 804) 


In re CHARLES Mrirorznik et al. P&S Doc. Nos. 1610 and 1611. Decided 
December 18, 1944. 


Effect of Application for License—Advice of Attorney 


Applicants who continued to operate after revocation of prior license and 
warning that mere application for a license did not authorize operation 
held unfit for license, their applications are denied, and they are ordered 
to discontinue operating their live poultry business, notwithstanding 
their counsel’s advice to the contrary as advice of counsel contrary to 
warning serves no protection. 


Estoppel—Change of Administrative Policy 


When a lenient administrative policy is abused, the administrator is not 
estopped to change the policy, after warning. 


Agriculture Decisions Followed 


In re Kingsway Poultry Corp., 1 A.D. 573 (1942); In re Wyckoff Poultry 
Corporation, 1 A.D. 737 (1942), 3 A.D. 271 (1944); In re Mirotznik € 
Rosenberg, 1 A.D. 751 (1942); In re Nostrand Poultry Market, Inc., 3 A.D. 
274 (1944). 

Agriculture Decisions Distinguished 


In re Sondra Marotznik, 2 A.D. 568 (1943); In re Abraham Forman, 3 A.D. 473 
(1944). 


Mr. James A. O'Donnell for complainant. Mr. Milton E. Sahn, of New York, 
New York, for applicants. Mr. Leonard O. Carson, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis. 
trator. 






PRELIMINARY STATEMENT 










This order involves two proceedings under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), each of which was instituted | 
by a complaint filed on March 9, 1944, by the Office of Distribution, | 
the complainant. One complaint, P&S Docket No. 1610, involved 
an application for license by Charles Mirotznik, and the other, P&$ | 
Docket No. 1611, involved an application by Isidor Rosenberg and 
Simon Topolsky, partners doing business as Rosenberg & Topolsky. | 
In the complaints it was alleged that a license held by Mirotznik | 
and Rosenberg had been revoked, and that the three persons in.- | 
volved in the applications were unfit to receive licenses because they 
had engaged in business without a license. Hearings were set for} 
May 10, 1944, in New York, New York, but were continued to May j 
17 at the request of the applicants. 

A consolidated hearing was held at the appointed time and place 
before Leonard O. Carson, Regional Attorney, of the Philadelphia 
office, Office of the Solicitor, as examiner. James A. O’Donnell, of 
the New York office, Office of the Solicitor, appeared as attorney for 
complainant, and Milton FE. Sahn, of New York, for the applicants. 
Mr. Sahn stated that Mirotznik’s application had been discontinued 
but that a new one had been filed by him and Rosenberg as partners 
doing business as Mirotznik & Rosenberg. At his request the com- 
plaint in Docket No. 1610 was made applicable to the application of 
the partnership rather than that of Mirotznik individually. The 
applications filed by Mirotznik and by Rosenberg & Topolsky were 
introduced in evidence. Mr. Sahn then conceded that Mirotznik and 
Rosenberg had continued to operate after their license was revoked, 
and were still operating. There was testimony concerning the finan- 
cial condition of the applicants, but this was properly excluded by 
the examiner, because financial condition is not an issue in either 
proceeding. 

Although the parties agreed to a consolidated hearing, they ap- 
parently contemplated that separate orders would be issued in the two 
proceedings. However, due to the similarity of the issues and the 
fact that one person is a partner in both partnerships involved, 
this single order, prepared in this office, is issued for both proceed- 


































































ings. 

After the hearing complainant filed suggestions that the applica- 
tions be denied. The applicants suggested that they be found iit and 
that the licenses be issued. In his two reports, filed on July 14, 1944, 
the examiner recommended denial of the licenses and that the appli- 
cants be ordered not to engage in business for two years. The ap- 
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plicants excepted and requested oral argument, which was held 
before me in Washington on November 15, 1944. Mr. Sahn argued 
for the applicants and John J. Curry, of the Washington office, Of- 
fice of the Solicitor, for the complainant. Their contentions are not 
summarized, as those deemed important are mentioned below in the 
Conclusions. 

FINDINGS OF FACT 


1. By an order issued on December 18, 1942 (1 A.D. 751), after 
a full hearing at which Milton E. Sahn represented the respondents, 
the license of Charles Mirotznik and Isidor Rosenberg to handle live 
poultry in New York City was revoked, effective January 18, 1943. 
Such order contains the following: “After the revocation becomes 
effective, it will be unlawful for them to engage in the live poultry 
business in New York City unless and until they shall have received a 
new license. Mere application for a new license does not entitle the 
applicant to engage in business.” 

2. Charles Mirotznik and Isidor Rosenberg continued to engage 
as dealers in live poultry in New York City after January 18, 1945, 
and are still continuing so to engage in New York City and Newark, 
New Jersey, both of which cities are designated as subject to the 
poultry provisions of the act (9 CFR 204.2), and elsewhere without 
a license. 

3. On January 15, 1943, Charles Mirotznick and Isidore Rosen- 
berg, partners, filed an application for license, but the financial 
statement required to be attached was not filed. Despite the differ- 
ences in the spelling of the names, these are the same persons men- 
tioned in Findings 1 and 2. 

4, On April 21, 1944, Charles Mirotznik and Isidor Rosenberg, 
partners, filed an application for license to operate in “New York 
City, Newark and elsewhere.” 

5. On February 14, 1944, Charles Mirotznik filed an application 
for license to operate in New York and Newark. 

6. On February 14, 1944, Isidor Rosenberg and Simon Topolsky, 
partners, filed an application for license to operate in New York 
and Newark. 

7. Since February 14, 1944, Simon Topolsky has engaged, and 
now continues to engage, as a dealer in live poultry in New York 
and Newark without a license. 

‘, CONCLUSIONS 

Operating without a license in a designated city is a practice pro- 
hibited by the act, and may render a person unfit to receive a license. 
In re Harry Rubin, 1 A.D. 319 (1942); Zp re Kingsway Poultry 
Corp., 1 A.D, 573 (1942) ; Zn ve Sondra Marotznih, 2 A.D, 568 (1948). 
















PACKERS AND STOCKYARDS ACT, 1921 A. D. 804 


1064 





A search of the orders reported in the Agriculture Decisions reveals 
that, in addition to those cited, a statement that it is unlawful to 
operate without a “valid and effective license” appears in nine other 
orders issued in February, March, April, and May, 1942. See 1 
A. D. 158, 160, 162, 165, 168, 170, 235, 333, and 380. A mere applica- 
tion for license is not a “valid and effective license” and does not 
authorize operation as a licensee. Jn re Kingsway Poultry Corp., 
cited above; Jn re Wyckoff Poultry Corporation, 1 A.D. 737 (1942), 
3 A.D. 271 (1944) ; Zn re Mirotznik & Rosenberg, 1 A.D. 751 (1942); 
In re Nostrand Poultry Market, Inc., 3 A.D. 274 (1944). For a 
similar holding under another statute, see /n re Silverfarb, 3 A.D. 
597 (1944). 

Since the Avngsway decision in September 1942, cited above, we 
find only two decisions which might conceivably be construed as 
inconsistent with these principles, and neither one should be so con- 
strued. In the Sondra Marotznik order, cited above, the finding that 
she had operated without a license did not include the time after 
This omission is not sufficient to overrule 
















her application was filed. 
prior specific holdings, and any possible doubts are corrected by 
subsequent decisions cited. In /n re Abraham Forman, 3 A.D. 473 
(1944), the applicant was granted a license although it appeared 
that he had operated in Boston, a designated city, without a license. 
This did not mean that his Boston, business was legal, but only that 
it did not, under the particular circumstances there involved, make 









him unfit for a license. 

From the foregoing it seems clear beyond doubt, to anyone at all 
familiar with decisions under the act for the past several years, 
that operating without a license violates the act and may render the 
violator unfit to receive a license. The circumstances of each case 
determine whether the applicant is fit. A license was granted in the 
Kingsway case because it appeared that the former administrative 
policy may have led the applicant to believe that its application au- 
thorized operation, and its lawyer had advised that operation was 
authorized. To prevent repetition of this mistake, the warning 
quoted in Finding 1 was put into an order revoking the former li- 
cense of Mirotznik and Rosenberg. After this warning. they went 
right ahead with their operations, and have not stopped yet. In this 
situation, Mr. Sahn’s advice to them being directly in the teeth of 
our warning, it does not protect them. Persons who thus flaunt the 
provisions of the statute and its enforcement are not fit to enjoy 
benefits, or to be licensed, under it. Accordingly, all applications of 
Mirotznik or Rosenberg for license, whether alone or with others, 
should be denied until they have refrained from violations for the 
two-year period mentioned in section 502(b) of the act. 
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Mr. Topolsky may possibly be in a better position than Mirotznik 
and Rosenberg, although his present application, as a partner of 
Rosenberg, must be denied. If he could show that, despite the many 
warnings in our decisions, he did not know of them, and was ac- 
tually misled by Mr. Sahn’s advice that his application authorized 
operation, his actions up to now might not prevent his receiving a 
license for himself alone. However, after this specific warning, he 
can henceforth be in no better position than the other two, unless 
he immediately gets out of the live poultry business in a designated 
city, and stays out unless and until he actually receives a license. 

It seems doubtful that Mr. Sahn was serious in arguing that the 
warning quoted in Finding 1 was unimportant because it was not a 
part of the order. Most of our final orders, as this present one, con- 
sist of four divisions, which we call Preliminary Statement, Findings 
of Fact, Conclusions, and Order. Perhaps a more appropriate term 
could be found for the fourth division, as all four divisions con- 
stitute the order. That they do is readily apparent from our use of 
“decision” and “order” interchangeably in many recent decisions. 
Although the warning appeared in the division labeled “Conclusions” 
in the 1942 decision, it was just as much a part of the final order as 
the division labeled “Order.” Furthermore, where it appeared in the 
document is of no consequence here, as it constituted actual notice of 
its contents to the parties. However, to be clear beyond doubt, there 
should be an order here, pursuant to section 310 of the act, specif- 
ically ordering the applicants to cease and desist from continuing 
their violations, as it is quite apparent that otherwise the violations 
are likely to continue. 

Mr. Sahn argued that Mirotznik and Rosenberg should have been 
given an opportunity, as others were, to improve their financial con- 
(ition, instead of having their license revoked forthwith. After al- 
lowing the revocation to become final by failing to appeal it, it is 
now too late for him to argue its merits, but it may be pointed out 
that the order of revocation shows on its face that they were given 
from June 1941 to March 1942 to comply with the financial require- 
ments but failed, and even then the license was not revoked until 
December 1942. Thus the record contradicts Mr. Sahn’s argument. 


There is no question of interstate commerce here, as the applica- 
tions of both partnerships show that poultry purchased in New Jer- 
sey is sold in New York. 


The decisions cited show that, to prevent hardship to dealers who 
may not have received licenses when the act became effective in their 
city, they were allowed to operate on filing their applications, as an 
administrative policy. The decisions also show that this policy was 
abused in New York, as those who lost or were refused licenses sim- 
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ply filed new applications and stayed in business, the very situation 
we have here. This made the licensing provisions meaningless, re- 
sulting in just an endless chain of hearing, revocation, application, 
hearing, denial, application, and on and on. So the administrative 
policy was changed, but every attempt was made to inform those who 
might be interested, and the ¢hange was not allowed to harm those 
not informed of it. What these applicants contend is that, even after 
the specific warning which they actually received, the former leniency 
cannot be so changed as to enforce against them the expressed will of 
Congress. They would say that by not enforcing the letter of the 
_ law from the start, regardless of any hardships which might have 
resulted, an administrative officer is forever estopped from enforcing 
the law. We think that both law and public policy are contrary 
to this contention. See Jn re Shawangunk Cooperative Dairies, Inc., 
3 A.D. 852, 858 (1944). 

It was indicated at the oral argument that the applicants intend 
to appeal this matter to court as a test case. Because of this, some 
things have been said in this order which may not be entirely neces- 
sary to disposal of these two proceedings, in the hope that they will 
help present the full situation to any reviewing court. 


ORDER 


The applications for license mentioned in the Findings are denied. 

Effective on the twentieth day after the date of this order, Charles 
Mirotznik, both individually and as a member of any partnership, 
shall cease and desist from dealing in live poultry in New York, 
New York, or in Newark, New Jersey, unless and until he shall have 
received a valid and effective license under the Packers and Stock- 
yards Act to do so. Isidor Rosenberg shall do likewise, and so shall 
Simon Topolsky. 

Copies hereof shall be served. 


(A. D. 805) 


Oapen LivesTtocK AUCTION CoMPANy v. H. T. MoNHEIM. P&S Doc. No. 1648. 
Decided December 21, 1944. 


Dismissal—Failure to Sustain Burden of Proof of Existence of Agency 


Where complaint did not allege nor was there evidence to show that a party 
acted as agent of the respondent when he purchased the cattle in question 
from the respondent, it is held that the complainant did not sustain the 
burden of proof to show that there was any duty or obligation on the part 
of the respondent to pay the draft drawn by such party, and therefore, the 
complaint is dismissed. 


r. Bert Robbins, of Ogden, Utah, for complainant. Mr. H. T. Monheim, of 
Los Angeles, California, for respondent. Mr. John M. Gault, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

On June 5, 1944, the complainant, Ogden Livestock Auction Com- 
pany, Ogden, Utah, filed a complaint against H. T. Monheim, the 
respondent, operating as a market agency under the name of Gor- 
man & Monheim, Union Stock Yards, Los Angeles, California, under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 
ed. 181 et seqg.), seeking reparation for the sum of $207.16. The com- 
plaint alleged substantially the following: That on March 6, 1944, 
one M. Spivak purchased 130 head of cattle from complainant at 
an auction sale held at the Ogden Union Stock Yards, Ogden, Utah, 
and issued to complainant as payment for said cattle a draft in 
the sum of $14,426.23, drawn on respondent and which Spivak re- 
moved from a draft book issued to him by respondent, which draft 
book Spivak had in his possession; that the draft was deposited in 
the Commercial Security Bank of Ogden, Utah, on March 7, 1944, 
but payment was held up by respondent and on March 24, 1944, the 
draft was returned unpaid; that complainant was compelled to divert 
the cattle to the Vernon Livestock Sales Company of Los Angeles, 
California, where the cattle were sold for the account of complainant. 

The complainant filed this claim for reparation for the sum of 
$207.16 alleged to be the loss it sustained by reason of respondent's 
failure to pay the draft drawn by Spivak. The respondent did not 
file an answer but requested an oral hearing. 

Accordingly, after due notice, an oral hearing was held in Los 
Angeles, California, on October 6, 1944, before John M. Gault, an 
examiner. The only testimony received at the hearing was given by 
respondent who appeared and testified in his own behalf. The com- 
plainant did not appear. From the testimony the date upon which 
the draft was presented to respondent for payment cannot be deter- 
mined. It does appear, however, that the 130 head of cattle were 
received at the Los Angeles Union Stock Yards on March 10, 1944, 
and the stockyard company on that date delivered to respondent an 
unloading certificate, which it had prepared, stating that 130 head 
of cattle had been received from Ogden Livestock Auction Company, 
Consignor for Ogden L. S. a/e Gorman and Monheim, Consignee. 
The unloading certificate was introduced in evidence as “Defendant's 
Exhibit A.” The respondent testified that Spivak was not his em- 
ployee but was a cattle trader who sometimes purchased livestock 
and issued drafts drawn on respondent in payment therefor, but 
contended that there was nothing to indicate that Spivak had any 
interest in the 130 head of cattle and that the cattle were consigned 
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by complainant to itself as owner thereof. The respondent also intro- 
duced in evidence two telegrams which he received from complainant 
notifying him the shipment had been diverted and to release the 130 
head of cattle to Vernon Livestock Sales Company. These telegrams 
were dated March 11, 1944. A form of sight draft similar to the 
one used by Spivak was also introduced in evidence by respondent 
and marked “Defendant’s Exhibit D”, The respondent denied that 
he owed complainant any sum of money. 


FINDINGS OF FACT 


1. The complainant, Ogden Livestock Auction Company, is a 
market agency doing business at the Union Stock Yards, Ogden, 
Utah. 

2. The respondent operates as.a market agency under the name 
of Gorman & Monheim, Union Stock Yards, Los Angeles, California, 
posted as a “stockyard” subject to the act. 

8. On March 6, 1944, M. Spivak purchased 130 head of cattle 
from complainant. Spivak had in his possession a draft book issued 
by respondent and on March 7, 1944, issued to complainant a draft 
from this book in the sum of $14,426.23 in payment for the cattle. 
This draft was deposited in the Commercial Security Bank of Ogden, 
Utah, on March 7, 1944, but on March 24, 1944, the draft was re- 
turned unpaid. 

4. The 130 head of cattle were received at the Los Angeles Union 
Stock Yards on March 10, 1944, and on that date a representative 
of the stockyard company delivered to respondent an unloading cer- 
tificate stating that 130 head of cattle had been received from “Ogden 
L. S. Auct.” for “Ogden L. S. a/e Gorman and Monheim”. 

5. On March 11, 1944, the complainant notified respondent by 
telegram that the shipment had been diverted, and later on the same 
day, by another telegram, instructed respondent to release the 130 
head of cattle to the Vernon Livestock Sales Company. 

6. On the date of the transaction involved M. Spivak was a cat- 
tle trader engaged in buying and selling cattle on his own account 
and was not an employee of respondent. 

7. The complaint was filed on June 5, 1944, which was within 
90 days after the alleged cause of action accrued. 


CONCLUSIONS 


The complaint did not allege nor is there any evidence that M. 
Spivak was acting as the agent or employee of respondent when he 
purchased the 130 head of cattle from respondent. The burden of 
proof in this proceeding rests upon the complainant. The com- 
plainant has not proved that there was any duty or obligation rest- 
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ing upon respondent to pay the draft drawn upon him by M. Spivak. 
The complaint should, therefore, be dismissed. 


ORDER 
The complaint against the respondent is hereby dismissed. 
Copies hereof shall be served upon the parties by registered mail, 
or in person, and except as to service this order shall become effective 
15 days after its date. 


(A. D. 806) 


In re Leo HArvyY, DOING BUSINESS AS Leo Harpy Livestock ComMMission Com- 
PANY et al. P&S Doc. No. 1532. Decided December 26, 1944. 


Supplemental Consent Order—Extension of Suspension Order 


Provisions of order of January 13, 1944, extended by consent of parties to 
and including June 30, 1945. 


Leo Hardy Livestock Commission Co. et al., of St. Louis, Mo., pro se. Mr. 
John J. Murray for Office of Distribution. Mr. John J. Curry, Examiner. 
Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
istrator, 
SUPPLEMENTAL CONSENT ORDER 
On January 13, 1944, the Assistant to the War Food Adminis- 
trator entered an order (3 A.D. 19), holding further proceedings in 
this docket in abeyance, in accordance with the stipulation of De- 
cember 17, 1943, as amended on January 5, 1944. On December 5, 
1944, the respondents petitioned for a further extension of the pro- 
visions of the order of January 13, 1944, for a period of six months. 
The Office of Distribution has filed an answer to the petition in 
which it states that it does not oppose the extension provided that 
all the terms of the stipulation of December 17, 1948, as amended 
on January 5, 1944, are continued in effect. The answer also states 
that the Office of Distribution is willing to dispense with the reports 
provided for on page 9-1 and following of the stipulation under the 
heading “Quarterly Statement of Volume and Statistics”, and that 
the information provided for on pages 8 and 9 of the stipulation 
under the heading “Quarterly Report of Income from Rates” may 
be made on the basis of the receipts of livestock during one week 
beginning with the first market day in each month instead of on the 
basis of the entire receipts. 


Inasmuch as the parties are agreed with respect to the extension 
of the order of January 13, 1944, the provisions of that order are 
continued in effect to and including June 30, 1945, unless this order 
shall be modified by further order. The provisions of the order of 
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January 13, 1944, requiring submission of information covered by 
the stipulation of December 17, 1943, as amended on January 5, 
1944, are modified so that the reports provided for on page 9-1 and 
following, under the heading “Quarterly Statement of Volume and 
Statistics” need not be filed and the information provided for on 
pages 8 and 9 of the stipulation under the heading “Quarterly Report 
of Income from Rates” may be made on the basis of receipts of live- 
stock during one week beginning with the first market day of each 
month instead of on the basis of the entire receipts. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before May 30, 1945, 

Copies hereof shall be served upon the parties and the Office of 
Distribution. 





(A. D. 807) 


In re MARKET AGENCIES AT THE S1oux City Stock Yarps, Sioux City, Iowa 
(formerly styled as Brown-Goff Livestock Commission Company et al.) 
P&S Doc. No. 308. Decided December 27, 1944. 

Supplemental Consent Order—Extension of Suspension Order 


Provisions of order of June 27, 1944, extended by consent of parties to and in- 
cluding June 30, 1945. 


Mr. John J. Murray for Office of Distribution. Mr. D. H. Cunningham, of Sioux 
City, Iowa, for respondents. Mr. John J. Curry, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
SUPPLEMENTAL CONSENT ORDER 

On June 27, 1944, the Assistant to the War Food Administrator 
entered an order (3 A.D. 492), extending the provisions of prior 
orders in this matter to and including December 31, 1944. On De- 
cember 16, 1944, the respondents filed a petition for a further exten- 
sion of the provisions of the order of June 27, 1944, to and including 
June 30, 1945, and for modification of that part of the order dealing 
with quarterly reports. 

The Office of Distribution has filed an answer to the petition in 
which it states that it does not oppose the petition and is willing to 
dispense with the reports provided for on pages 13 and 14 of the 
stipulation executed December 31, 1942, and that the information 
provided for on pages 10, 11 and 12 of the said stipulation under 
the heading “Quarterly Report of Income from Rates” may be sub- 
mitted on the basis of the volume of livestock handled during one 
week out of each month beginning with the first market day of each 
month instead of on the basis of the entire volume of livestock 


handled. 


A. D. 807 
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Inasmuch as the parties are agreed, the provisions of the order 
of June 27, 1944, are continued in effect to and including June 30, 
1945. The provisions of the order of June 27, 1944, requiring sub- 
mission of information are modified so that the reports provided for 
on pages 13 and 14 of the stipulation executed December 31, 1942, 
under the heading “Quarterly Statement of Volume and Statistics” 
need not be furnished and the information provided for on pages 
10, 11 and 12 of the stipulation under the heading “Quarterly Report 
of Income from Rates” may be submitted on the basis of the volume 
of livestock handled during the week beginning with the first market 
day of each month instead of on the basis of the entire volume of 
livestock handled. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before May 30, 1945, 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Office of Distribution. 


(A. D. 808) 


In re MARKET AGENCIES AT THE Fort Wortu Strockyarps, Fort Worth, Texas 
(formerly styled as W. H. Abernathy and Charles J. Turner, Jr., a part- 
nership trading as Abernathy Livestock Commission Company et al.). 
P&S Doe. No. 445. Decided December 27, 1944. — 


Supplemental Consent Order—Extension of Suspension of Order 


Provisions of order of June 30, 1944, extended by consent of parties to and 
including June 30, 1945. 


Messrs. Odus Smith, Kelly Wright, and Faris Callun, of Fort Worth, Texas, for 
respondents. Mr. John J. Curry for Office of Distribution. Mr. John J. 
Murray, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
astrator. 
SUPPLEMENTAL CONSENT ORDER 

On June 30, 1944, the Assistant to the War Food Administrator 
entered an order (8 A.D, 503) extending and modifying provisions 
of prior orders in this matter. On December 12, 1944, the respond- 
ents petitioned the Secretary of Agriculture for a further extension 
of the provisions of the order of June 30, 1944, through the calendar 
year 1945 and for the discontinuance of that part of the order requir- 
ing respondents to submit certain statistical information. 

An answer to the petition has been filed in which the Office of 
Distribution states that it does not oppose the petition with the fol- 
lowing exceptions: (1) the information provided for on pages 11 
and 12 of the stipulation of May 31, 1943, under the heading “Quar- 
terly Statement of Volume and Statistics” need not be furnished, 
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(2) the information contained on pages 9 and 10 of the stipulation De 
of May 31, 1943, under the heading “Quarterly Report of Income 
from Rates” shall be reported on the basis of the volume of live- 
stock handled during one week beginning with the first market day 
in each month, instead of on the basis of the total volume of live- | 
stock handled, and (3) the further suspension of the orders in this ya 
docket be for the period January 1 to June 30, 1945, file 
Inasmuch as both parties are willing to have the provisions of ple 
the order of June 30, 1944, extended and the Office of Distribution Co 
has agreed to modification of that part of the order requiring the nes 
- respondents to submit statistical information, the provisions of the 19 
order of June 30, 1944, are continued in effect to and including Co 
June 30, 1945, unless this order shall be extended or modified before her 
June 30, 1945 by further order. The provisions of the order of . 
June 30, 1944, requiring submission of information covered by the J jn, 
stipulation of May #1, 1943, as modified by order of August 5, 1944, J ax¢ 
are modified so that the reports provided for on pages 11 and 12 of | og 
the stipulation under the heading “Quarterly Statement of Volume | jo4 
and Statistics” need not be furnished, and the information provided | gor, 
for on pages 9 and 10 of the stipulation under the heading “Quar- [ oy, 
terly Report of Income from Rates” may be reported on the basis J oa, 
of volume of livestock handled during one week beginning with the apr 
first market day in each month instead of on the basis of the total C 
volume handled. rae 
Any petition for further extension or modification of the provi- liek 
sions of this order shall be submitted on or before May 30, 1945. aie 
Copies hereof shall be served upon the respondents by registered i 
mail or in person, and upon the Office of Distribution. diet 
ceed 
Adn 
(A.D. 809) whi 
that 
In re WEILLER & WEILLER CoMPANY. P&S Doc. No. 1650. Decided December f 
27, 1944, as Sl 
y : . ‘i C 
Consent Order—Appropriateness of Cease and Desist Order in Absence of aan 
Willful Violations of Act—Effect of Prior Order omn 
Although the record is indefinite as to just what order the parties consented W 
to, and although a cease and desist order is not generally appropriate 
where violations were not willful, were discontinued, and seem un- | ‘€™} 
likely to recur, but as the parties have consented to such an order, the here 
respondent market agency is ordered to cease and desist from allowing 
an officer to deal in livestock consigned to it, and from filling a purchase — SUPP 
order with a consignment without showing such facts on the accounts of as tl 
purchase and sale, but respondent is not ordered to keep full records as 
this is provided in a prior order. and 
Mr. John B. Poindexter for complainant. Kelly é LeVander, of South St. Paul, than 
Minnesota, for respondent. Mr. John J. Murray, Examiner to ar 
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Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
istrator, 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on September 2, 1944, by the Office of Distribution, the com- 
plainant. It was alleged that the respondent, Weiller & Weiller 
Company, a livestock commission merchant at South St. Paul, Min- 
nesota, had violated the act on numerous occasions since August 
1943. Due to the discussion below in the Findings of Fact and 
Conclusions, it is not necessary to describe the allegations further 
here. 

John J. Murray of the Office of the Solicitor was designated exam- 
iner by an Associate Solicitor on September 5, 1944, After two 
extensions of time by the examiner, Kelly & LeVander, attorneys 
of South St. Paul, filed an answer to the complaint on October 23, 
1944. In the answer respondent admitted many of the facts alleged, 
denied some, explained transactions involved, and denied any seri- 
ous violations. It asked dismissal, but expressed its consent to a 
cease and desist order in accordance with section 202.5(b) of the 
applicable rules of practice (9 CFR, Cum. Supp., Part 202). 

On November 22, 1944, complainant’s attorney, John [B. Poin- 
dexter of the Office of the Solicitor, wrote the examiner that in the 
light of further investigation and the contents of respondent’s 
answer, it was doubtful that the allegations denied could be proved 
at a hearing. He said that, as respondent had admitted the juris- 
dictional facts and consented to a cease and desist order, the pro- 
ceeding was ready for submission to the Office of the War Food 
Administrator for termination by entry of a cease and desist order, 
which complainant recommended. ‘The examiner wrote respondent 
that, if it did not object, the matter would be referred to this office, 
as suggested. By a letter filed on December 11, 1944, respondent’s 
counsel approved the suggestion. Thereafter, without further rec- 
ommendations or proposals, the record was submitted to this office. 

We think the consent order provision in the rules of practice con- 
templates the submission of something more definite than we have 
here concerning the nature of the order consented to. However, we 
suppose that the parties contemplate such a cease and desist order 
as the admitted facts, as explained in the answer, would support, 
and this order has been prepared in this office on that basis rather 
than remand the matter for more specific proposals. In an attempt 
to avoid needless repetition, discussion of the evidence, which here 
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consists of the facts pled, has been combined with the Findings of 
Fact and Conclusions. 


FINDINGS OF FACT AND CONCLUSIONS 


It was alleged and admitted, and is here found, that respondent 
is a corporation registered as a market agency and dealer at the St. 
Paul Union Stockyards, South St. Paul, posted as a stockyard under 
the act (9 CFR 204.1). 

It was alleged and admitted, and is found, that on 14 occasions 
in September 1943, at South St. Paul, respondent sold sheep, con- 
signed by various shippers in Washington and Montana to it for 
sale on commission, to Bair Sheep Company, a partnership partly 
owned by Frank B. Bair, vice president of respondent. Complainant 
alleged that, by this, respondent allowed an officer and employee to 
deal in livestock consigned to it, “in violation of the act and the 
regulations promulgated thereunder.” In effect, respondent conceded 
that this technically violated section 201.60 of the regulations, a new 
provision prescribed in January 1943 (9 CFR, Cum. Supp., 201.60). 
In each instance, it stated, the account of sale sent to the consignor 
showed that the purchaser had a pecuniary interest in the respondent, 
in compliance with a cease and desist order issued against it. on 
August 14, 1943 (2 A.D. 337). This order, it said, although issued 
after section 201.60 was added to the rules, seems inconsistent with 
it, and led respondent to believe that the sales concerned were entirely 
proper. Furthermore, it added, such sales were discontinued and 
new methods were employed, at the suggestion of employees of the 
Department, as soon as it was advised that the sales were improper. 

Under the circumstances presented, violation of the regulation 
does not appear to have been willful, has been discontinued, and 
seems unlikely to be repeated. Ordinarily a cease and desist order 
would not be appropriate under such conditions, but as the parties 
have consented to one, and this is perhaps the clearest basis for one 
in the record, we conclude that respondent should be ordered to dis- 
continue allowing an officer or employee to deal in livestock con- 
signed to it for sale. This should clarify the prior order, which 
might seem to authorize violation of the regulation. Respondent’s 
claim that Bair is not its employee is not important here, as he is 
admittedly one of its officers, which brings him within the language 
of the regulation even if it could be said that a vice president is not 
an employee. 


Complainant alleged that on September 10, 1943, respondent pur- 
portedly sold sheep for three consignors to Bair Sheep Company 
at $13.50 per hundredweight, accounting to the consignors on that 
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basis, but actually sold the sheep to John Clay & Company and 
James T. Crosby & Sons at $13.25, These acts were charged to con- 
stitute rebating, failing to keep adequate records, and failing to 
account fully to consignors. Respondent answered that the sheep 
were actually sold to Bair as recorded and reported, but that when 
Bair resold them to Clay and Crosby the next day on the same 
weights, the new purchasers were billed, and Bair paid respondent 
its 25¢ per hundredweight loss. ‘This was done to save making two 
billings, as respondent handled Bair’s bookkeeping. As explained, 
there was no rebating or defrauding involved, but as respondent 
admitted, it would have been better to record the transactions fully. 
However, no order is appropriate on this, as there is an existing 
order requiring respondent to keep full records. Although com- 
plainant made no reference to that order, another portion of it was 
mentioned in respondent’s answer, as stated above, where the order 
is cited. Repeating the prior order now would add nothing to its 
effect. 

Complainant alleged that on six occasions in November 1943 re- 
spondent sold consigned sheep to W. H. Curtis, in whose business 
Frank B. Bair was interested as a partner, without disclosing Bair’s 
interest on the accounts of sale. As alleged, this was a direct viola- 
tion of the August 1943 order, but the order was not mentioned. 
Respondent answered that Bair later had some financial interest in 
the business of Curtis, but not at the times of the alleged sales. The 
record, then, would not support findings showing violations in these 
transactions, and no findings are made and no order should issue 
concerning them. 


The complaint and answer show, and it is found, that on March 
40, 1944, respondent filled an order to purchase sheep on commission 
with 204 sheep consigned for sale on commission, charging commis- 
sions for both purchase and sale, without showing these facts on 
the accounts of purchase and sale. The answer shows that the seller 
was present, actually knew the facts, and authorized the sale in ad- 
vance, and that the facts were shown on the scale ticket received by 
the purchaser. Failure to put the entire information on the accounts 
of purchase and sale themselves was said to be an accident occurring 
in the rush of business. No deception or willful violation appears, 
but as respondent has consented, it should be ordered to show the 
necessary facts on the accounts themselves. 


Complainant alleged that from March to June 1944 respondent 
paid shippers the proceeds of sales of their livestock from a special 
bank account, but deposited collections from purchasers in respond- 
ent’s general bank account and delayed reimbursing the special ac- 
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count for periods ranging from five to 36 days. Respondent answered 
that it understood the only criticism to be of the delays in depositing 
the proceeds into the special account. It said that these delays were 
occasioned by the failure of the bookkeeper to keep up with his work, 
but that another employee was now handling the matter, and no 
more such delays would occur. If respondent’s interpretation is cor- 
rect, there seems to be no such threat of continued violation as would 
‘all for a cease and desist order. In view of this interpretation, we 
do not here decide whether it was proper to deposit the proceeds in 
the general account and then transfer them to the special, or whether 
. they should have gone directly into the special account. 


ORDER 


Respondent shall cease and desist from allowing an officer or em- 
ployee to purchase or otherwise deal in livestock consigned to re- 
spondent for sale on commission, and from filling an order to pur- 
chase livestock on commission with livestock consigned to it for sale 
on commission without fully disclosing such facts on the account of 
purchase and the account of sale. 

Copies hereof shall be served, and except as to service, this order 
shall become effective five days after its date. 


(A. D. 810) 


In re St. JosePH Stock Yarps Company. P&S Doc. No. 298. Decided Decem- 
ber 28, 1944. 


Supplemental Consent Order—Extension of Provisions of Prior Orders 


Provisions of orders of June 24, 1942, June 1, 1943, and May 27, 1944, are hereby 
continued in effect to and including December 31, 1944, unless this order 
shall be extended or modified by further order, and petitioner shall not 
assess or collect rates for yarding trucked-in calves or for corn in excess 
of the rates and charges set forth in this order. 


Tocker, Todd, Donoho, and Dillon, of Washington, D. C., for petitioner. Mr. 
John B. Poindexter for Office of Distribution. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL CONSENT ORDER 
On May 27, 1944, the Assistant to the War Food Administrator en- 
tered an order (3 A.D. 403) extending the provisions of prior orders 
entered June 24, 1942 (1 A.D. 441), and June 1, 1943 (2 A.D. 149), 
to and including December 31, 1944. On December 19, 1944, the 
respondent filed a petition for an extension and modification of the 
order of May 27, 1944. On December 26, 1944, a stipulation executed 
for the Office of Distribution and the respondent was filed in which 
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the parties agreed to extend the provisions of a prior stipulation, 


executed on or about May 23, 1944, to July 31, 1945, with the fol- 
lowing exceptions: (1) the yardage rate on trucked-in calves to be 
reduced from thirty-one cents (31¢) to thirty cents (30¢) per head, 
(2) the allowable spread over cost of corn to be reduced from fifty- 
five cents (55¢) to thirty-eight cents (38¢) per bushel, (3) the re- 
ports required under the stipulation of April 13, 1942, as modified 
by the order of June 1, 1943, shall be filed for the month of January, 
1945, and quarterly thereafter in order that such reports may coin- 
cide with the respondent’s fiscal year. 


ORDER 


The terms and provisions of the orders entered in this proceed- 
ing of June 24, 1942, June 1, 1943, and May. 27, 1944, are continued 
in effect to and including July 31, 1945, unless this order shall be 
extended or modified before that date by further order, except that 
such orders are modified to provide that, beginning on January 1, 
1945, the petitioner shall not publish, file, or assess, or collect rates 
for yarding trucked-in calves or for corn in excess of the rates and 
charges set forth below: 


Yardage 
Received by Truck 


‘or Driven In 
Calves 


Feed and Bedding 


Corn—Current market price, f.o.b. stockyards, plus 38¢ per bushel 
and that the reports required under the stipulation of April 13, 1942, 
as modified, shall be filed for the month of January, 1945, and quar- 
terly thereafter. 

Any petition for the extension or modification of this order shall 
be filed with the hearing clerk on or before July 1, 1945. 

Copies hereof shall be served upon the respondent by registered 
mail, or in person, and upon the Office of Distribution. 


(A. D. 811) 


In re MARKET AGENCIES AT St. Louris NATIONAL Stock Yarps (formerly styled 
= Alexander Conover & Co. et al.). P&S Doc. No. 383. Decided December 
28, 1944. 


Supplemental Consent Order—Suspension of Provisions of Prior Orders 


The provisions of the orders of February 28, 1933, November 5, 1936, and 
December 6, 1937, prescribing maximum rates and charges for the services 
of the respondents for selling livestock on a commission basis for the 
period commencing January 1, 1945, to and including June 30, 1945, are 
hereby suspended, and respondents, during this period, shall not assess 
or collect rates or charges for their services in excess of those specified 
in the stipulation of December 9, 1944. 
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Messrs. H. A. Powell, H. D. Wright, and F. B. Young, all of National Stock 
Yards, Illinois, for petitioners. Mr. John 8. Griffin for Office of Distribu- 
tion. Mr. John B. Poindexter, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

SUPPLEMENTAL CONSENT ORDER 

On December 27, 1948, the Assistant to the War Food Administra- 
tor, in accordance with the provisions of a stipulation entered into 
between the market agencies operating at the St. Louis National 
Stock Yards, National Stock Yards, Illinois, and the Food Distribu- 
. tion Administration (now the Office of Distribution) entered an or- 
der (2 A.D. 744) temporarily suspending the provisions of the orders 
theretofore entered in this docket on February 28, 1933, November 
5, 1936, and December 6, 1937. The respondent market agencies were 
also permitted to file, assess, and collect for the period from January 
1, 1944, to December 31, 1944, a schedule of rates and charges for 
their services of selling livestock on commission as specified in said 
stipulation. 

On October 28, 1944, the respondent market agencies, by a petition, 
requested that they be permitted to continue in effect until June 30, 
1945, the rates and charges permitted under the order of December 
27, 1943. The respondent market agencies and the Office of Dis- 
tribution entered into a stipulation about December 9, 1944, under 
the terms of which the respondents agreed that if the provisions 
of the orders heretofore entered in this docket prescribing rates for 
selling livestock on a commission basis are suspended until June 39, 
1945: 

1. They would during the period the operative effect of such or- 
ders is under suspension, file, publish and assess rates not in excess 
of those set forth in the stipulation. 

2. They would keep books and records which will contain the 
factual information required to be kept under the stipulation. 

3. They would prepare and file quarterly reports in the form set 
forth in the stipulation and consent to the use of the information 
contained in such reports by the War Food Administration or the 
Department of Agriculture in considering whether further modi- 
fications should be made in any or all of the orders entered in this 
docket. 

4. The War Food Administrator or other appropriate official of 
the Department of Agriculture could, without hearing, at any time 
make such modification in any or all of the orders entered in this 
docket as is deemed proper in the premises, provided that no reduc- 
tion in rates below the rates set forth in the order of February 28, 
1933, shall be made except after hearing in accordance with the pro- 
visions of the Packers and Stockyards Act, 1921, as amended. 





D. 811 


Stock 
stribu- 


ninis- 


istra- 
1 into 
tional 
tribu- 
in or- 
orders 
ember 
: were 
nuary 
os for 
1 said 


tition, 
ne 30, 
ember 
* Dis- 
under 
isions 
es for 
ne 30, 


eh or- 
eX Cess 


n the 


‘m set 
ration 
yr the 
modi- 
n this 


ial of 
Y time 
n this 
‘educ- 
ry 28, 
2 pro- 


A. D. 812 MARKET AGENCIES AT THE UNION STOCK YARDS 1079 


5. Orders could be entered in accordance with the provisions of 
the stipulation. 

The Office of Distribution has agreed, under such conditions, not 
to oppose the entry of an order extending the temporary suspension 
of the provisions of the orders heretofore entered in this docket pre- 
scribing the maximum rates to be assessed by the respondents for 
selling livestock on a commission basis. Accordingly, the following 
order is entered. 


ORDER 


1. The provisions of the orders heretofore entered in this docket 
on February 28, 1933, November 5, 1936, and December 6, 1937, pre- 
scribing maximum rates and charges for the services of the respond- 
ents for selling livestock on a commission basis for the period com- 
mencing January 1, 1945, to and including June 30, 1945, shall be 
and they are hereby suspended, unless modified by further order 
prior to the expiration of such period. 

2. The respondents, during the period that such orders are under 
suspension, shall not file, assess or collect rates or charges for their 
services of selling livestock on commission in excess of the rates and 
charges specified in the stipulation. 

3. The respondents shall submit to the Office of Distribution at 
the close of March 31, 1945, and quarterly thereafter reports by in- 
dividual agencies which shall be in the form and shall contain the 
information specified in the stipulation. 

4. Respondents shall keep such books and records which will con- 
tain the information required to be submitted in the form of quar- 
terly reports. 

5. Any petition for the extension or modification of this order 
shall be filed with the Hearing Clerk on or before May 31, 1945. 

6. Copies hereof shall be served upon the registrants by registered 
mail or in person. 


(A. D. 812) 


In re MARKET AGENCIES AT THE UNION Stock Yarps, Denver, Colorado (formerly 
styled as American Commission Company et al.). P&S Doc. No. 435. 
Decided December 28, 1944. 


Supplemental Consent Order—Extension of Provisions of Prior Order 


The provisions of the order of June 27, 1944, are hereby continued in effect 
to and including June 30, 1945, unless this order shall be extended or 
modified by a subsequent order. 


Mr, John J. Murray for Office of Distribution. Mr. Lynn 8S. Kemper, of Denver, 
Colorado, for respondents. Mr. John B. Poindexter, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis. 
trator. 
SUPPLEMENTAL CONSENT ORDER 

On June 27, 1944, the Assistant to the War Food Administrator 
entered an order (3 A.D. 493) extending and modifying the pro. 
visions of prior orders in this matter to and including December 31, 
1944. On December 15, 1944, the respondents filed a petition ask. 
ing for (1) further extension of the provisions of the order of June 
27, 1944, to and including June 30, 1945, (2) permission to submit 
in the quarterly reports with respect to “Volume and other Statistics” 
required by the order of February 13, 1943 (2 A.D. 45), data for 
only one week in each month in lieu of every week of every month, 
(3) permission to file a petition requesting a prehearing conference 
with respect to modification of the schedule of rates for buying and 
selling sheep on a commission basis at the Union Stock Yards, Den- 
ver, Colorado, in the event that respondents decide that they can 
justify a changed condition, and (4) that such a petition shall not 
be considered or construed as a violation of the stipulation entered 
into by the parties or the orders issued on February 13, 1943, supra, 
February 14, 1944 (3 A.D. 97), and June 27, 1944, supra. 

An answer to the petition has been filed in which the Office of Dis- 
tribution states that it does not oppose such extension; that it agrees 
that the reports provided for on pages 8 and 9 of the stipulation 
executed.January 23, 1943, under the heading “Statement of Volume 
of Statistics” need not be furnished; that the information provided 
for on pages 7 and 8 of the stipulation under the heading “Quar- 
terly Report of Income from Rates” shall be reported on the basis 
of the volume of livestock handled during one week begi»ning with 
the first market day of each month instead of on the basis of the total 
volume of livestock handled; that respondents should be permitted 
to file a petition seeking modification of the schedule of rates for 
buying and selling sheep on a commission basis at the Union Stock 
Yards, Denver, Colorado, on the ground that conditions have 
changed; and that the filing of such a petition will not be consid- 
ered or construed to be a violation of the stipulation o1 of the orders 
issued February 13, 1943, February 14, 1944, and June 27, 1944. 

Inasmuch as both parties are willing to have the provisions of the 
order of June 27, 1944, extended and the Office of Distribution has 
agreed to a modification of that part of the order requiring the re- 
spondents to submit statistical data, the provisions of the order of 
June 27, 1944, are continued in effect to and including June 30, 1945, 
unless this order shall be hereafter extended or modified by a subse- 
quent order. The provisions of the order of June 27, 1944, requiring 
the submission of information provided for in the stipulation of 
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January 23, 1943, as modified by the order of February 13, 1943, 
are modified so that the reports provided for on pages 8 and 9 of the 
stipulation under the heading “Quarterly Statement of Volume and 
Statistics” need not be furnished and the information provided for 
on pages 7 and 8 of the stipulation may be reported on the basis 
of the volume of livestock handled during one week beginning with 
the first market day in each month instead of on the basis of the 
total volume of livestock handled. 

The respondents, should they hereafter decide to do so, may file 
a petition seeking modification of the schedule of rates for buying 
and selling sheep on a commission basis at the Union Stock Yards, 
Denver, Colorado, on the ground that conditions have changed and 
such petition shall not be considered or construed to be a violation 
of the stipulation or of the orders issued February 13, 19438, Feb- 
ruary 14, 1944, and June 27, 1944. 

Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before May 30, 1945. 

Copies hereof shall be served upon the respondents by registered 
mail or in person, and upon the Office of Distribution. 


(A. D. 813) 


In re MARKET AGENCIES AT OMAHA UNION Stock YARDS (formerly styled as 
American Livestock Commission Company et al.). P&S Doc. No, 143. 
Decided December 30, 1944. 


Supplemental Consent Order—Extension of Provisions of Prior Order 


The provisions of the-order of August 31, 1944, are hereby continued in effect 
to and including June 30, 1945, unless modified by subsequent order. 


Mr. John B. Poindexter for Office of Distribution. Messrs. Alerander McKie, 
Jr., E. A. Kelloway, Frank Anderson, J. R. Flynn, Joe McCleneghan, Jr., 
and E. M. VanAckeren, all of Omaha, Nebraska, for respondents. Mr. John 
J. Curry, Examiner. 


Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
istrator. 
SUPPLEMENT CONSENT ORDER 

On August 31, 1944, the First Assistant War Food Administrator 
entered an order (3 A.D. 657), extending the provisions of prior 
orders issued in this matter to and including December 31, 1944. 
Petitions for a further extension of the provisions of the order of 
August 31, 1944, to and including June 30, 1945, have been filed 
by the respondents. 

The Office of Distribution has filed an answer to the petition in 
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which it states that it does not oppose the extension requested and 
recommends that the respondents be relieved of the duty to con. 
tinue to furnish the information called for under the heading “Quar. 
terly Statement of Volume and Statistics” on page 9 of the stipula- 
tion dated July 12, 1943, and that the information called for on pages 
11 and 12 of such stipulation under the heading “Quarterly Report 
of Commissions from Rates” may be based on the volume of re- 
ceipts of livestock by each of the respondents during one week bhe- 
ginning on the first market day of each month, instead of on the 
basis of the total receipts. 

There being no objection thereto, the provisions of the order of 
August 31, 1944, are continued in effect to and including June 30, 
1945, unless modified by further order. The provisions of said order 
requiring the furnishing of information called for in the stipula- 
tion of July 12, 1943, are modified so that the information called for 
under the heading “Quarterly Statement of Volume and Statistics” 
on page 9 of said stipulation need not be filed and the information 
called for on pages 11 and 12 of such stipulation under the heading 
“Quarterly Report of Commissions from Rates” may be made on the 
basis of the volume of receipts of livestock during one week begin- 
ning on the first market day of each month, instead of on the basis 
of the total receipts. 

With respect to the application filed by respondents on July 26, 
1944, requesting a modification of the existing rates and charges s0 | 
as to permit a charge for the ante-mortem inspection of cattle, no 
action is taken on such request at this time. Such application will 
be set down for hearing in the manner provided by the rules of 
practice. ; 

Any petition for a further extension or modification of the pro- 
visions of this order shall be submitted on or before May 30, 1945. 

Copies hereof shall be served upon the parties and the Office of 
Distribution. 


(A. D. 814) 


LEVINSON FRUIT CoMPANY v. HOFFMAN BANANA CoMPANY. PACA Doc. No. 4374. 
Decided December 4, 1944. 


Award of Reparation Based on Breach of Warranty 


Where respondent sold and delivered two carloads of watermelons which were 
accepted and paid for by complainant but the melons did not meet the 
contract requirements, held, complainant is entitled to recover repara- 
tion for the breach of warranty in the amount of damages sustained. 
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Evidence—Condition of Produce as Shown by Inspection Certificate— 
Weight of Evidence—Reasonableness of Period for Unloading 


Where the period elapsed for unloading melons was not unreasonably long, 
being only two or three days after delivery, in the absence of other evi- 
dence, their condition as shown by inspection certificate at that time 
is accepted, as showing the condition of the melons when delivered, and 
the fact that the final inspections were made at the completion of un- 
loading, two or three days after arrival of the watermelons, merely affects 
the weight to be given the evidence. 


Measure of Damages—Breach of Warranty 


For a breach of warranty damages are awarded, as alleged by complainant for 
the contract value of the difference between the invoice weight and 
the complainant’s outweight not including the melons that were worth- 
less, less 5 percent normal shrinkage. 


Levinson Fruit Company pro se. Messrs. Naman, Howell € Boswell, of Waco, 
Texas, for respondent. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On April 26, 1944, Levinson Fruit Company, complainant, filed a 
formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an award of 
reparation against respondent, Hoffman Banana Company, in the 
amount of the loss which resulted from the failure to deliver water- 
melons of the quality ordered. 

Since the amount claimed as damages is less than $500, the pro- 
ceeding was conducted under the shortened procedure (7 CFR, Cum. 
Supp., 47.37). A report of investigation was served upon complain- 
ant on May 19, 1944. A copy of the complaint and report of in- 
vestigation were served upon respondent on May 20, 1944. 

The parties are in agreement that the respondent on July 28, 1943, 
contracted to sell to complainant one carload of good cutters, fresh, 
Texas Black Diamond watermelons, 22-23-pound average, at $2.35 
a hundred pounds delivered. A similar carload, except that it was 
to be of 22-pound average melons, was contracted for by complainant 
on August 3, 1943, at $2.50 a hundred pounds delivered. In both 
sales, one of the terms agreed upon was “Outweights Guaranteed 
Within Five Percent Invoice” by respondent. 

Pursuant to the contract, respondent, on the days purchased, 
shipped cars PFE 61486 and PFE 42202. The invoice received by 
complainant from respondent on the first car, PFE 61486, states that 
the shipment consisted of 1,250 melons weighing 30,470 pounds. Car 
PFE 42202 was invoiced as containing 1,370 melons weighing 27,380 
pounds. On arrival, complainant accepted the shipments and paid 
net prices based on the weights set forth in the invoices. 

Complainant alleges, in substance, that when the cars were un- 
loaded it was found that the melons failed to meet the contract speci- 
tications in that a number were broken and rotten and the outweights 
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were below those paid for by complainant. Reparation is requested 
for the contract values of the differences in weights computed by 
subtracting from the invoice weights the complainant’s outweights 
of the melons that conformed to the contract terms, less the 5 percent 
allowance in the outweight guarantee mentioned hereinbefore. The 
melons that were worthless were left in the cars. The total repara- 
tion of $132.56 was computed on the individual cars as follows: 


PFE 61486 PFE 42202 
No. Wot. (lbs.) No. Wot. (lbs.) 


Respondent’s Invoice «-_. 1250 30470 1370 27380 
Complainant's Figures -___ 1176 24870 1245 24540 


5600 2840 
Less 5% shrinkage 1369 


4076 at $2.35, $95.78 1471 at $2.50, $36.78 


Respondent contends that the “shrinkage” clause of the contract is 
an improper basis for figuring damages here. It is alleged that 
shrinkage is recoverable only where due to a loss of moisture in 
transit or to the fact that insufficient melons were shipped, whereas 
complainant seeks to include those melons claimed to have been 
broken and rotten. Respondent also contends that the melons were 
not unloaded within a reasonable time and, consequently, evidence 
of condition at that time would be of no value whatever in deciding 
whether there was a breach of warranty. 

The Western Weighing and Inspection Bureau certificate con- 
tained in the report of investigation shows that on arrival at desti- 
nation, August 2, 1943, car PFE 61486 had eight rotten melons in 
sight, and when the car was completely unloaded on August 4, 36 
broken melons and 40 affected with stem end decay were found. The 
second car, PFE 42202, was inspected upon arrival on August 9 
and no decay was noted but the load was stated to be low in one end. 
When the unloading was finished on August 12, 46 broken, and 51 
decayed melons were found. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of N. Levinson, H. 
Levinson, and Ed Levinson, doing business as Levinson Fruit Com- 
pany, whose address is 422-424 South 11th Street, Omaha, Nebraska. 

2. Respondent is a partnership composed of Hymie Hoffman and 
Leslie Hoffman, doing business as Hoffman Banana Company, whose 
address is 120-126 North First Street, Waco, Texas. Respondent was 
licensed under the act at the time of the transactions involved herein. 


3. On July 28, 1943, complainant purchased from respondent one 
carload of 22 to 23-pound average, good cutters, fresh, Texas Black 
Diamond watermelons at $2.35 a hundred pounds delivered. On 
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August 3, 1943, a second carload of similar quality, 22-pound aver- 
age, melons was purchased at $2.50 a hundred pounds delivered. In 
both contracts respondent guaranteed outweights “within five per- 
cent invoice.” L. & L. Brokerage Company of Omaha, Nebraska, 
acted as agent for both parties. 

4. Respondent shipped on the days purchased from Buffalo, 
Texas, to Omaha, Nebraska, two carloads of melons. Car PFE 
61486 was invoiced as containing 1250 melons weighing 30,470 
pounds and car PFE 42202 was stated to contain 1,370 melons weigh- 
ing 27,380 pounds. 

5. Complainant accepted both cars on arrival and paid the net 
invoice prices based on the weights set forth by respondent. 

6. The cars were unloaded over a period of two or three days 
after arrival. Complainant’s scale or outweights for car PFE 61486 
showed 1,176 melons weighing 24,870 pounds, and out of car PFE 
42902, there were taken 1,245 melons weighing 24,540 pounds. Thirty- 
six broken melons and 40 which were affected with stem end decay 
were left in car PFE 61486, and 46 broken melons and 51 affected 
with stem end decay remained in car PFE 42202. Stem end decay 
sours the melons affected. The broken and decayed melons were 
worthless and were not included in the outweights reported by com- 
plainant. f 

7. The difference between the invoice weight and the outweight 
of the melons that conformed to the contract terms, less 5 percent 
normal shrinkage, was 4,076 pounds for car PFE 61486, and 1,471 
pounds for car PFE 42202. Complainant sustained damages repre- 
sented by the difference between the value of the watermelons ac- 
tually delivered and the value they would have had if they had 
been in accordance with the contract requirements. The damages 
were $95.78 on PFE 61486 and $36.78 on PFE 42202, or a total of 
$132.56. 

8. The informal complaint was filed on December 6, 1943, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s allegation that a number of the melons delivered 
did not conform to the contract specifications is supported by the 
inspection certificates issued by the Western Weighing and Inspec- 
tion Bureau. It is true that the final inspections were made at the 
completion of unloading, two or three days after arrival of the cars, 
but that fact merely affects the weight to be given the evidence. The 
period elapsed for unloading does not appear to have been unreason- 
ably long and in the absence of other evidence, the reported condi- 
tion of the melons is accepted as conclusive. Respondent states that 
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the railroad concerned refused to pay a claim for the broken melons 
because there was no evidence of their condition at the time of de- 
livery, but the action of the railroad is not binding in this pro- 
ceeding. 

Respondent contends that complainant is seeking to recover for a 
breach of the contract under the guise of shrinkage. This contention 
is made because the complainant took the difference in weights, less 
5 percent normal shrinkage, without including the melons that did 
not comply with the contract. In computing its damages, complain- 
ant could have first weighed all the melons for a shortage in weight 
and then weighed the melons that were worthless. The same result 
was reached by the method actually used by complainant. Appar- 
ently this method was preferable because of the difficulty which would 
have been encountered in trying to weigh the broken melons. See 
Harlin Fruit Co. v. Schweb Brothers, PACA Docket No. 290, S. 301, 
where the complainant under a similar set of facts was allowed to 
recover for the difference between the invoice weight of bulk cab- 
bage and the weight of the cabbage after reconditioning. 

Respondent’s failure to deliver watermelons in accordance with 
the terms of the contract was without reasonable cause and in viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion for the damages suffered, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $132.56, with interest thereon at 5 
percent per annum from August 12, 1943, until paid. 

The facts and circumstances, as set forth herein, shall ve published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 815) 


MILE END Fruit ExcHAncs, Inc. v. O. S. HURLEY. PACA Doc. No, 4331. Decided 
December 5, 1944. 


Broker’s Authority to Issue Memorandum of Sale—Unlawful Rejection 


Where complainant sold respondent a carload of rutabagas through a broker 
at a price per 50-pound bag, f.o.b. Canada shipping point inspection final, 
and respondent rejected the shipment at Dallas, Texas, as a result of 
which complainant attempted to resell the rejected load, but failed to do 
so, and forwarded the car to New York City where resale was accomplished, 
it is held: (1) the broker had authority to execute the memorandum of 
sale; (2) the basis of the sale was complainant’s quotation wire which 
the broker read to respondent and described the rutabagas as Canada No. 
1; (3) respondent’s rejection was without reasonable cause; and (4) 
reparation should be awarded complainant for losses sustained. 
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Mr. Frank C. Brooks and Callaway € Reed, of Dallas, Texas, for complainant. 
Mr. Curtis E. Hill, of Dallas, Texas, for respondent. Mr. Sam L. Manatt, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 


The complainant, Mile End Fruit Exchange, Inc., filed a formal 
complaint on November 24, 1943, under the Perishable Agricultural 
Commodities Act. 1930 (7 U.S.C. 1940 ed. 499a et seq.), against re- 
spondent O. S. Hurley, doing business as O. S. Hurley Produce 
Company, to recover damages that allegedly resulted from respond- 
ent’s purchase in foreign commerce and subsequent rejection of a 
carload of rutabagas. 

Respondent filed an answer denying that the broker had author- 
itv “to act for or bind” him in the transaction, and denying that com- 
plainant, by a contract in writing, sold the rutabagas to respondent 
according to’ the terms, on or about the date, or at the place alleged 
in the complaint. Respondent also answered the report of investi- 
gation which was mailed to him on December 9, 1943. The report 
was served on complainant. on December 10, 1943. 

A formal hearing was held at Dallas, Texas, on June 19, 1944, 
was reopened, and a further hearing held at Dallas on July 14, 1944. 

The record shows that the carload of rutabagas in question, was 
shipped from North Wilshire, Prince Edward Island, Canada, to 
Montreal, Canada, on March 27, 1943. On April 3, 1948, Vance 
Smith Co., a broker located at Dallas, Texas, issued a memorandum 
of sale which recites that sale was made to respondent at a price of 
$1.68 per 50-pound bag, f.o.b., Montreal, Canada. The commodity 
was described in the memorandum of sale as U. S. No. 1 Medium 
Canadian rutabagas. The special agreement was shown as “fobaf” 
meaning f.o.b. acceptance final. 

At the hearing, the deposition of Benny Morris, manager of com- 
plainant corporation was received. The witness testified that on 
April 1, 1943, he talked to Vance Smith and described the turnips, 
stated their origin, quoted prices, and on the following day received 
a wire from the broker confirming the sale to respondent; that on 
April 3, 1948, instruction was given the Canadian National Railways 
to divert the car, WFE 49540, to respondent; that a draft was drawn 
for the net: price, $1,369.65; that on April 20, the broker wired that 
respondent refused to take delivery of the shipment; that respondent 
and the broker were notified that resale would be made and respond- 
ent would be held responsible for any loss; that the broker notified 
complainant that he was unable to make resale of the shipment, and 
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after inquiry at several markets, resale was made at a price per sack 
delivered at New York City. 

Louis Jacobson, a broker at New York City, testified as a deposi- 
tion witness to resale of the shipment at that point for net proceeds 
of $600.25. 

At the hearing, Vance Smith, the broker, testified that on April 
1, 1943, he called respondent and read to him complainant’s wire of 
March 30, 1943, to Mack-Hughes, Oklahoma City, Oklahoma, quot- 
ing a price for the rutabagas f.o.b., Montreal shipping point inspec- 
tion final, which wire had been transmitted to Smith, and that re- 
. spondent then gave the broker an order for the rutabagas; that the 
order was transmitted to complainant, was subsequently confirmed 
by an exchange of wires on April 2 between the broker and com- 
plainant, and was followed by the issuance of the broker’s memo- 
randum of sale and delivery of a copy thereof to respondent in per- 
son; that respondent consented to a change in routing the car; that 
Smith talked personally to respondent who then made no claim that 
he had not directed Smith to purchase the rutabagas, and that such 
claim was not made by respondent until after he had inspected the 
shipment at Dallas; that respondent refused to accept and the broker 
was unable to resell the load. 

S. Allumbaugh, of the T. & P. Railroad at Dallas, testified that 
he notified respondent of the arrival of the car and that respondent 
promised to look at it and thereafter stated to another employee of 
the railroad that the car was not his. 

Respondent testified that the first time he heard about the carload 
of rutabagas was about 30 days before the car had arrived at Dallas, 
and that he then told the broker that it was too late in the season, 
and that he could not use the shipment. He denied having received 
a copy of the broker’s memorandum of sale although he “had quite 
a bit of discussion” with Smith about the memorandum at the time 
Smith “attempted to deliver” a copy to him; that he told the rail- 
road representative that the car was not his and refused to accept 
it; that a few days after arrival of the car, Smith told respondent 
that he was on the “spot,” and requested respondent to accept the 
shipment and file a claim with the railroad and tried to show re- 
spondent how they were shipped, the routing of the car and result- 
ing delay, but that respondent declined although he did send a rep- 
resentative to inspect the shipment; that about the time of the ar- 
rival of the car, the broker requested respondent to sign the con- 
firmation of sale which he declined to do. 


Thomas EK. Bushart, a mechanic employed by respondent, testi- 
fied that he overheard a conversation between Mr. Smith and re- 
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spondent and that Smith said to respondent that “he didn’t buy the 
car.” The broker then denied that he made such statement to re- 
spondent. 

The evidence shows that shortly prior to the arrival of the carload 
at Dallas, respondent handled another carload of rutabagas from 
another shipper. Respondent explained that at the urgent request 
of the shipper, he handled that carload on a consignment basis. 


FINDINGS OF FACT 

1. Complainant is a corporation having its principal place of 
business at 6405 St. Lawrence Blvd., Montreal, Province of Quebec, 
Canada. 

2. Respondent is an individual engaged in the business of buy- 
ing and selling perishable agricultural commodities under the name 
and style of O. S. Hurley Produce Company at Dallas, Texas. Dur- 
ing all of the period covered in the complaint, respondent was 
licensed under the act. 

3. On April 2, 1943, complainant sold to respondent in foreign 
commerce, one carload of Canada No. 1 Medium rutabagas at the 
agreed price of $1.68 per 50-pound bag for the total net price of 
$1,369.65, shipping point inspection final. 

4. The contract of purchase and sale was made through Vance 
Smith, a broker located at Dallas, Texas, who thereafter issued as 
such broker acting for both parties, a memorandum of the prior 
oral sale. 

5. Complainant performed its part of the contract by loading 
and shipping in foreign commerce from North Wilshire, Prince Ed- 
ward Island, Canada, 900 bags of Canada No. 1 Medium turnips of 
50 pounds each in car WFE 49540. 

6. The shipment last described arrived at Dallas, Texas, on or 
about April 19, 1943, and respondent was notified of the arrival of 
the car but failed and refused to accept the shipment. 

7. Complainant thereafter in an effort to minimize the loss, en- 
deavored to resell the rutabagas to other purchasers in Dallas and 
the general Southwest territory, but failing in this, forwarded the 
car to New York City where sale of the rutabagas was made for net 
proceeds of $600.25. 

8. Complainant suffered a loss by respondent’s rejection of the 
shipment in the total amount of $1,845.52, which amount has not 
been paid nor any part thereof. 

9. The complaint was filed on November 24, 1943, and within nine 
months after the cause of action accrued. 


CONCLUSIONS 


The questions presented are largely questions of fact. Did the 
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broker read complainant’s wire of March 30, 1948, quoting a price 
for the rutabagas of $1.68 per 50-pound bag, f.o.b., Montreal ship- 
ping point inspection final, and did respondent give the broker an 
order for the carload shipment on that basis? These questions have 
been resolved in complainant’s favor. It has been found that re- 
spondent was informed of complainant’s offer, gave the broker an 
order for the rutabagas, which order was transmitted to complainant, 
and by complainant confirmed. The broker, as such, had the author- 
ity to execute the broker’s memorandum of sale. (Green & Bennet! 
v. McCormack, 83 N. H. 509, 144 Atl. 853 (1929). The broker used 
-the standard form of memorandum and it was not necessary to secure 
respondent's signature thereto. (. 1. Holtzinger Fruit Co., Ine. v. 
H. Falk & Co., 8. 17, PACA Docket No. 34. While the rutabagas 
were described as “U. S. No. 1 medium Canada” in the broker’s mem- 
orandum of sale, they were described as Canada No. 1 in complain- 
ant’s wire of March 30, 1943, which the broker read to respondent 
on April 1. Such discrepancy was an obvious error on the part of 
the broker concerning which neither party has raised any point. 
The commodity had been inspected by an inspector for the Depart 
ment of Agriculture of Canada at shipping point on March 27, 1943. 
It graded Canada No. 1 Medium which was the grade stated in com 


plainant’s wire of March 30. Such inspection supplied the basis for 
the offer to sell “f.o.b. Montreal shipping point inspection final.” 
From the facts found, it follows as a necessary conclusion, that re- 
spondent rejected the shipment without reasonable cause and in vio- 
lation of section 2 of the act. Reparation should be awarded com- 
plainant for resulting losses and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $1,845.52, with interest thereon at 
the rate of 5 percent per annum from April 15, 1943 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of paymeni of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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(A. D. 816) 


MANKATO Fruit ComMPANy v. E. E. FapLeR COMPANY AND D. L. Prazza Co. 
PACA Doc. No. 4351. Decided December 11, 1944. 











Warranty—Effect of Failure to Object to Description in Broker’s Memorandum 
of Sale—Broker not Liable for Payment of Price 






Where complainant sold a carload of apricots to E. E. Fadler Company through 
D. L. Piazza Co., as broker, and the buyer claimed the apricots were not 
double row faced as represented and that the shipment was not accepted, 
but was sold to the best advantage of complainant to whom the net pro- 
ceeds were tendered, it is held: (1) D. L. Piazza Co., acted as broker 
only and was not liable to complainant; (2) E. E. Fadler Company ac- 
cepted the apricots in accordance with the description given in the 
broker’s memorandum of sale to which no objection was made; (3) repara- 
tion should be awarded complainant against the Fadler Company for the 
full price, less amount paid in accordance with the order of September 
26, 1944; and (4) the complaint against D. L. Piazza Co., the broker, 
should be dismissed. 


*, Joseph L. Nathanson, of Minneapolis, Minnesota, for complainant. E. E. 
Fadler Company pro se. Messrs. Smith € Sehm, of St. Paul, Minnesota, for 
respondent, D. L. Piazza Company. Mr. Raymond L. Dillman, Examiner. 



















Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 






PRELIMINARY STATEMENT 

In a complaint filed on February 1, 1944, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
by Ed H. Busch, doing business as the Mankato Fruit Company, repa- 
ration is asked against the respondents in connection with the pur- 
chase and resale of a carload of apricots. Complainant alleges that 
the respondent, E. E. Fadler Company, purchased and accepted, but 
failed to pay the agreed price of the carload plus $50 that was ex- 
pended in an attempt to collect the amount due. The allegation 
against respondent D. L. Piazza Co. is that such concern negotiated 
the sale of the apricots to E. E. Fadler Company as broker. 

D. L. Piazza Co. answered that it acted only as broker and is in 
no way responsible to complainant for the damages claimed. 

E. E. Fadler Company answered that the apricots were to be 
double row faced; that the Moorpak variety was to be heavy five 
and six row and the Tilton variety heavy seven row; that the apri- 
cots were not of the kind, grade, and quality called for in the con- 
tract of sale; that E. E. Fadler Company did not accept the ship- 
ment, but in an effort to dispose of the apricots to the best advantage, 
caused them to be sold at Kansas City, Missouri, after the car had 
been diverted to that point by the prospective purchaser, United 
Fruit & Produce Company, of St. Louis, Missouri. Said respondent 
denies that it violated section 2 of the act and that it is indebted to 
complainant in the amount claimed, but that $2,212.91 was received 
as net proceeds from the resale of the apricots which it holds for 
complainant. By order dated September 26, 1944, E. E. Fadler 
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Company was ordered to pay the complainant, the $2,212.91, leaving 
the respondent’s liability for payment of the remaining disputed 
amount for subsequent determination. Such payment has been made. 

The parties have waived an oral hearing. The report of investi- 
gation was served by registered mail on the respondent D. L. Piazza 
Co. on March 20 and on complainant, and the respondent E. E. Fad- 
ler Company on March 21, 1944. 

It appears from the record that the carload of apricots in ques- 
tion was purchased by complainant through the D. L. Piazza Co., 
from Torvig Sealander Fruit Company, Yakima, Washington, on 
July 22, 1943. On July 23 complainant resold the apricots through 
the same broker to the E. E. Fadler Company at a price f.o.b, ship- 
ping point. The sale was confirmed in the broker’s memorandum of 
sale dated July 24, 1943. KE. E. Fadler Company appears to have 
resold the apricots to the United Fruit & Produce Company at St. 
Louis on July 28, but on arrival of the car, shipment was not ac- 
cepted by the purchaser who claimed that the fruit was too small 
in size, 

The apricots were loaded in car NP 92185 at Yakima, Washington 
on July 27, 1943. They graded U.S. No. 1 and were packed tight, 
single faced, and filled. By that description of the pack is meant 
that the boxes were turned tops down with the bottoms open which 
permitted the top layer of each box to be placed in rows by hand. 
The remaining space in the boxes were filled with loose apricots, the 
bottom of the lugs being nailed on last. 

The E. E. Fadler Company contends that the apricots should have 
been double row faced, meaning two hand placed layers in the tops 
of the boxes instead of one; that the description of pack is shown 
by the broker’s letter to the Department dated October 8, 1942, read- 
ing in part: “We should have shown on our confirmation that the 
apricots were packed, ‘Double Row Faced’; however through some 
inadvertence, this was not shown .. .” 

The broker’s memorandum of sale issued in connection with com- 
plainant’s purchase from the Yakima, Washingtun seller, described 
the apricots as “double row faced” but omitted any specification of 
sizes. Complainant contends that if the broker sold the apricots to 
the respondent E. E. Fadler Company on any other basis than stated 
in the written memorandum of sale, it was without authority, and 
should then be responsible for any losses sustained by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual doing business as the Mankato 
Fruit Company at Mankato, Minnesota. 
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2. Respondent E. E. Fadler Company at the time the transac- 
tion hereinafter described took place, was a partnership composed 
of E. E. Fadler and F. L. Kenworthy, whose address was Produce 
Exchange Building, Kansas City, Missouri. During all of the period 
covered by the complaint, such respondent was licensed under the act. 


3. Respondent D. L. Piazza Co. is a partnership engaged in nego- 
tiating sales of perishable agricultural commodities as a broker at 
Minneapolis, Minnesota, and is composed of Dave Piazza, Providence 
Piazza, and Sam Piazza, the individual members of the partner- 
ship. During all of the times referred to in the complaint, said 
respondent was licensed under the act. 

4. On or about July 21, 1943, complainant placed an order with 
the Torvig Sealander Fruit Company. at Yakima, Washington 
through respondent D. L. Piazza Co. for the purchase of a carload 
of apricots. The broker issued a memorandum of sale describing the 
subject of the sale as “1 car Washington Apricots—Usone at s/p 
Double row faced Approximately half each Moorpaks and Tiltons 
basis Moorpaks 2.30 net fob s/p Tiltons 2.15 net fob s/p lugs marked 
14# net.” 

5. On July 23, 1943, complainant resold the apricots through the 
same broker to respondent E. E. Fadler Company. The broker 
issued a memorandum of sale describing the commodity as “1 car 
Washington Yakima, District Apricots USONE at s/p about half 
each Moorpaks Tiltons Moorpaks 2.35 fob s/p Tiltons 2.20 fob s/p.” 

6. On July 27, 19438, the Torvig Sealander Fruit Company loaded 
car NP 92185 with 1,530 boxes of apricots consisting of an equal 
number of Tilton and Moorpak varieties, stamped U. S. No. 1, 15 
pounds net when packed. The boxes were packed tight, single faced, 
and full. 

7. The shipment was consigned to the complainant at Mankato, 
Minnesota. The car arrived at Mankato, Minnesota on August 5, 
1943. 

8. KE. E. Fadler Company resold the carload to the United Fruit 
& Produce Company at St. Louis, Missouri, and it was diverted from 
Mankato to E. E. Fadler Company at Kansas City, Missouri on 
August 7, 1943. 

9. The United Fruit & Produce Company refused to accept the 
shipment from the E, E. Fadler Company, assigning as the reason 
for such refusal that the apricots were too small in size. Thereafter 
the respondent E. E. Fadler Company resold the apricots for net 
proceeds of $2,212.91, which amount was transmitted to complainant 
in accordance with an order dated September 26, 1944, which amount 
the complainant received. 

10. The total agreed price of the carload in the sale thereof from 
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complainant to the respondent E. E. Fadler Company was $3,480.75, 
and there remains due and owing complainant from said respondent 
the unpaid balance of $1,267.84. 

11. The complaint was filed on February 1, 1944, which was 
within nine months from the date that the cause of action accrued. 


CONCLUSIONS 

It is merely alleged in the complaint against the broker, D. 1. 
Piazza Co. that the broker negotiated the sale of the apricots from 
complainant to the respondent E. E. Fadler Company; that the 
kind, quality, and grade of apricots called for delivery in the con- 
tract were delivered to and accepted by the buyer, but that the buyer 
has failed and refused to pay the price. The evidence shows, how- 
ever, that the broker negotiated the sale of the same apricots from 
tne shipping point seller to complainant, and from complainant to 
respondent E, E. Fadler Company but in issuing the memorandums 
of sale, described the apricots as double row faced in the original 
sale to complainant. The memorandum of sale covering resale by 
complainant to E. E. Fadler Company makes no reference to style 
of pack. The shipping point inspection certificate shows that the 
apricots were packed single row so that complainant failed to get 
exactly what was purchased. Since complainant’s cause of action 
against the broker concerns the resale to E. E. Fadler Company, the 
broker is not responsible to complainant unless the sale was actually 
made on a different basis than stated in the broker’s memorandum. 
The broker’s memorandum confirming the sale from complainant 
to the E, E. Fadler Company carried the standard provision that 
“Unless the seller or the buyer makes immediate objection upon 
receipt of his copy of this Standard Memorandum of Sale showing 
that contract was made contrary to authority given the Broker, he 
shall be conclusively presumed to agree that the terms of sale as set 
forth herein are fully and correctly stated.” There is no proof that 
E. E. Fadler Company made objection to the terms of sale as speci- 
fied by the broker. While the exhibits included in the report of 
investigation relating to this phase of the case are not free from 
confusion, it is concluded from the evidence that complainant’s cause 
of action against the broker is not convincingly established. 

The claim of E. E. Fadler Company that the shipment was not 
accepted is contrary to the evidence. The evidence shows that E. E. 
Fadler Company resold the carload to the United Fruit & Produce 
Company. It is concluded that the refusal of E. KE. Fadler Com- 
pany to pay the agreed price, in full, was in violation of section 2 
of the act. Reparation should be awarded complainant for the full 
price, less the amount of $2,212.91 which was paid to complainant 
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under the order of September 26, 1944, and the facts should be pub- 
lished. The complaint as to the broker should be dismissed. 


ORDER 

Within 30 days from the date of this decision, the respondent E. E. 
Fadler Company shall pay to complainant, as reparation, $1,267.84, 
with interest at 5 percent per annum on $3,480.75 from August 7, 
1948, to October 1, 1944, plus interest at 5 percent per annum on 
$1,267.84 from October 1, 1944 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

The complaint as against the respondent D. T, Piazza Co. is dis- 
missed. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 





(A. D. 817) 


E. NELson & Son v. J. E1isensers & Son. PACA Doc. No. 4367. Decided 
December 14, 1944. 


Unlawful Rejection—Evidence—Burden of Proof 

















J. 


Where respondent has failed to sustain the burden of proof which rests upon 
him to show that complainant’s clerk authorized the respondent to sell 
the lettuce for the account of the complainant, and respondent, after ac- 
cepting and selling part of the produce, rejected it on the following day, 
it is held, the complainant is entitled to an award of reparation in amount 
of the agreed purchase price of the produce. 

Rejection of Commodity After Inspection or Opportunity to Inspect 


After inspection or opportunity to inspect, the buyer is bound by the examina- 
tion of the commodity and can not later complain of defects which the 
examination should have revealed. 


Interstate Commerce—Transaction Constituting Within Purview of Act 


Since the lettuce in question was originally shipped from California, the fact 
that the lettuce was unloaded from the car and trucked in the same crates 
from Altoona, Pennsylvania, to Johnstown, Pennsylvania, did not take the 
transaction out of interstate commerce within the purview of the act. 


Mr. Robert C. Haberstroh, of Altoona, Pennsylvania, for complainant. J. Eisen- 
berg & Son pro se. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
On February 23, 1944, the complainant, J. E. Nelson & Son, filed 
a complaint under the-Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.), against the respondent, J. 
Eisenberg & Son. The complaint alleges that on June 3, 1943, it 
sold respondent 100 crates of lettuce from car PFE 43309 at the 
agreed price of $6.50 per crate, delivered to Johnstown, Pennsyl- 
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vania. Complainant further alleges that the lettuce was delivered 
by truck to Johnstown where the respondent accepted it and signed 
the delivery slip, but that the respondent has since failed to pay 
the purchase price of $650. 

The respondent filed an answer alleging that the lettuce was pur- 
chased by sample, and was to be of good quality. Respondent further 
alleges that the lettuce was delivered late in the evening of June 3, 
1943, and was not inspected; that after some of the lettuce was deliv- 
ered to respondent’s customers, respondent received complaints and 
discovered that the lettuce was not up to contract specifications; that 
respondent then sent the complainant a telegram rejecting the let- 
tuce, such telegram being sent approximately 20 hours after the 
receipt of the lettuce by respondent; that the complainant’s clerk 
authorized the respondent to sell the lettuce for the account of the 
complainant; that by complainant’s failure to repudiate its clerk’s 
authorization to the respondent, complainant agreed that the lettuce 
be sold for its account; and that the proceeds of the resale of the 
lettuce for the account of the complainant were refused by the com- 
plainant. 

The complainant submitted evidence to the effect that the lettuce 
was delivered and accepted early in the morning of June 3, 1943, 
and that it was not until the afternoon of June 4, 1948, that the 
respondent wired the comp!ainant rejecting the lettuce. Two em- 
ployees of the complainant stated in affidavits that they inspected 
the lettuce delivered to the respondent, and that the quality and 
condition of the lettuce was good. Complainant also submitted in 
evidence the affidavits of four other purchasers of the lettuce from 
the same car that respondent’s lettuce came from, ar2 these purchas- 
ers state that the quality and condition of the lettuce was very good. 

Respondent denied that the lettuce was delivered in the morning 
of June 3, but stated that it was delivered late in the afternoon of 
June 3. Two former employees of the respondent also stated in 
affidavits that the lettuce was not delivered to the respondent until 
between 6:00 and 7:00 p.m. on June 2, 1948. The respondent offered 
statements of its purchasers of the lettuce who asserted that the let- 
tuce they received was not in good condition. 

The parties have waived an oral hearing and have submitted evi- 
dence in the form of verified statements of fact as authorized by 
section 6(c) of the act. The report of investigation was served on 
the complainant and the respondent on April 14, 1944, in accordance 
with section 47.24 of the rules of practice (7 CFR, Cum. Supp., 
47,24), 

FINDINGS OF FACT 
1. Complainant was at the time of this transaction, a partnership 
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composed of James E. Nelson and Donald G. Nelson, whose address 
is Altoona, Pennsylvania. 

2. Respondent is an individual, J. Eisenberg, whose address is 
Johnstown, Pennsylvania. The respondent was licensed under the 
act at the time of the transaction involved herein. 

3. On June 3, 1948, the respondent purchased from complainant 
100 crates of lettuce “Stan’s Best” from car PFE 43309 at $6.50 per 
crate, delivered at Johnstown, Pennsylvania. 

4. On June 3, 1943, the lettuce was delivered by the complainant 
in its truck to the respondent at Johnstown, Pennsylvania, and re- 
spondent accepted the lettuce, but has failed to pay the purchase 
price of $650. 

5. On June 4, 1943, the respondent. wired the complainant that 
it was rejecting the lettuce. 

6. The 100 crates of lettuce purchased by the respondent from 
the complainant were shipped, together with 220 other crates of 
lettuce in car PFE 43309 from Salinas, California to complainant 
at Altoona, Pennsylvania. The 100 crates purchased by respondent 
were unloaded directly from the car and trucked from Altoona, 
Pennsylvania to Johnstown, Pennsylvania. 

7. Four other purchasers of the lettuce from car PFE 438309 
found the lettuce to be of good quality. ' 

8. The informal complaint was filed on October 18, 1943, which 
was within nine months after June 3 when the cause of action ac- 
crued., 


CONCLUSIONS 


The burden of proof rests upon the complainant to prove the 
allegations of its complaint by a preponderance of the evidence. 
Leland R. Hawthorne v. Ben Wetstone et al., 2 A.D. 595, 597. The 
complainant has sustained this burden. Respondent accepted the 
100 crates of lettuce upon its arrival at Johnstown, Pennsylvania. 
Before purchasing this lettuce, the respondent had opportunity to 
and did, inspect it. After inspection or opportunity to inspect, the 
buyer is bound by the examination and cannot later complain of 
defects which the examination should have revealed. Gerrard Com- 
pany Vv. Ritter & Company et al., 2 A.D. 764, 767. Thus, the re- 
spondent, after accepting and selling a part of the lettuce on June 3, 
had no right to reject it on June 4, Too, the complainant offered 
in evidence the affidavits of two employees who stated that the let- 
tuce was of good quality, and the affidavits of other purchasers of 
the lettuce from the car, PFE 43309, who also stated that the quality 
and condition of the lettuce was good, 
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It is clear that the transaction involved in this proceeding was in 
interstate commerce and within the purview of the act since the let- 
tuce was originally shipped from California to Pennsylvania. The 
fact that the lettuce was unloaded from the car and trucked, in the 
same crates, from Altoona, Pennsylvania, to Johnstown, Pennsyl- 
vania, did not take the transaction out of interstate commerce. H/. A. 
Spilman v. H. Winer Produce Co., Inc., 1 A.D. 75. 

The respondent alleges that the complainant, through complain- 
ant’s clerk, agreed that the lettuce be sold for the account of the 
complainant. The burden of proof rests upon respondent to prove 
by a preponderance of the evidence this allegation. Gilland & Com- 
pany v. San Antonio Commission Company, 2 A.D. 492. The re- 
spondent has failed to sustain this burden since there is insufficient 
proof in the record to show that complainant’s clerk authorized the 
respondent to sell the lettuce for the account of complainant, and 
there is also insufficient proof to show that the complainant’s clerk 
had the authority to agree for the complainant that the lettuce be sold 
for the account of the complainant. 

Therefore, respondent’s failure to pay the purchase price of the 
lettuce is a violation of section 2 of the act, for which complainant 
should be awarded reparation, with interest, and the facts should be 
published, 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $650, with interest thereon at 5 percent 
per annum from June 4, 1943 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 818) 
WALLACE Fruit COMPANY v. MATHEW MERCURIO. PACA Doc. No. 4415. Decided 
December 15, 1944. 


Unlawful Rejection of Shipment—Resale—Damages 


Where the evidence disclosed that complainant contracted to sell U. S. No. 1 
tomatoes to respondent for Monday’s shipment and delivered them, it is 
held that respondent’s rejection on the ground that it had contracted for 
shipment to be made the previous Saturday was without reasonable cause, 
and reparation is awarded complainant for the difference between the 
contract price and the net amount recived from the resale of the produce. 


Evidence—Effect of Failure to Object to Memorandum of Sale 


Respondent’s failure to promptly object to the terms set out in the broker’s 
wired memorandum of sale raises an inference that the terms of the 
contract were correctly stated. 
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Wallace Fruit Company, of Edinburg, Texas, pro se. Mathew Mercurio, of 
Youngstown, Ohio, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 


In a complaint filed on July 18, 1944, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), 
Wallace Fruit Company, complainant, seeks to recover an award of 
reparation from the respondent, Matthew Mercurio, for the alleged 
unjustified rejection of a carload of tomatoes. The report of inves- 
tigation was served upon complainant on October 2, 1944. Copies 
of the complaint and report of investigation were served upon re- 
spondent on September 30, 1944, but no answer has been filed. In 
accordance with the applicable rules of practice (7 CFR, Cum. 
Supp., 47.25(c)), oral hearing is waived and the allegations of the 
complaint are deemed to be admitted. 


FINDINGS OF FACT 


1. Complainant is an individual, J. W. Wallace, doing business 
as Wallace Fruit Company, whose address is P.O. Box 413, Edin- 
burg, Texas. 

2. Respondent is an individual whose address is 201 West Front 
Street, Youngstown, Ohio, and during all times mentioned in the 
complaint held a license under the act. 

3. On Friday, May 19, 1944, complainant contracted to sell to 
respondent, for Monday’s shipment, one carload of U. S. No. 1 
straight pack Texas tomatoes, 6 x 6 and larger, at $3 a lug f.o.b. 
J. H. Postel, a public broker at Pittsburgh, Pennsylvania, acted as 
agent for both parties. 

4. On Monday, May 22, 1944, tomatoes which conformed with the 
contract requirements were shipped in car ART 16996 from Edin- 
burg, Texas, to the respondent at Youngstown, Ohio. 

5. The manifest was mailed by the broker to respondent on May 
23, 1944. Respondent, then, attempted to cancel the contract on the 
ground that it had contracted for shipment on Saturday, May 20, 
1944. 

6. When the tomatoes arrived at Youngstown, respondent re- 
jected them and reaffirmed its cancellation. 

7. Complainant had the tomatoes resold at Youngstown for the 
best price obtainable. The damages suffered are represented by the 
difference between $2,240, the unpaid contract price, and $777.74, 
the net amount received on resale after payment of freight charges 
and other expenses, or $1,562.26, no part of which has been paid. 
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8. The complaint was filed on July 18, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The evidence of record indicates that the respondent had contracted 
for shipment to be made on Monday, May 22, 1944. First, there is 
a definite statement to this effect by the broker in the report of inves- 
tigation. Second, the broker wired respondent on May 19, 1944, 
confirming the sale. Respondent received the wire setting forth the 
terms of the contract, including “Monday’s shipment,” but did not 
make prompt objection to complainant or the broker. This fact 
raises an inference that the terms of the contract were correctly 
stated. A. A. Corte & Sons v. Midwest Produce Company, PACA 
Docket No. 2984, S. 2010. 


Complainant fully performed its part of the contract by shipping 
on the day requested tomatoes of the quality and condition ordered. 
Respondent’s rejection of the tomatoes was without reasonable cause, 
and, therefore, in violation of section 2 of the act. Reparation should 
be awarded complainant for the damages sustained, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $1,562.26, with interest thereon at 
5 percent per annum from May 31, 1944 until paid. 


The facts and circumstances herein stated shall be published. 


Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date. 


(A. D. 819) 


MARK OwEN & COMPANY Vv. JOSEPH ROTHENBERG & COMPANY AND SIMON SIEGEL 
Company. PACA Doc.. No. 4370. Decided December 15, 1944. 


Terms “Rolling Acceptance” Basis—Suitable Shipping Condition 


Where the evidence disclosed that respondent purchased from complainant a 
car of lettuce on a “rolling acceptance” basis, and respondent rejected the 
produce, it is held that it is unnecessary to determine whether the lettuce 
was in suitable shipping condition as under the terms “rolling acceptance”, 
the rejection was without reasonable cause since under the applicable 
regulations, a buyer’s remedy under such a contract is by recovery of 
damages from the shipper and not by rejection of the shipment, and there- 
fore, complainant is entitled to an award of reparation for the purchase 
price of the produce. 
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Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Joseph Rothen- 
berg & Co., respondent, pro se. Mr. Alexander Golbus, of Chicago, Illinois, 
for respondent, Simon Siegel Company. Miss Rufe D. Edwards, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 


On July 26, 1943, the complainant, Mark Owen & Company, filed 
a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), against the respondents, Joseph 
Rothenberg & Company and Simon Siegel Company for failure to 
pay for a car of lettuce purchased from the complainant by Simon 
Siegel Company, a broker, who acted in negotiating such sale as 
agent for Joseph Rothenberg & Company. The complainant alleges 
that on June 23, 1943, it sold Joseph Rothenberg & Company a car- 
load of “Wonder Brand” lettuce consisting of 298 crates of 5’s at 
$4.25 and 22 crates of 6’s at $3.25 per crate, f.o.b. shipping point, 
plus top ice $40, the total purchase price being $1,378. The com- 
plainant further alleges that it sold the lettuce to Joseph Rothenberg 
& Company upon a “rolling acceptance, f.o.b. shipping point” basis. 
The complainant contends that it diverted the kind, quality, and 
grade of lettuce called for in the contract to Joseph Rothenberg who 
refused to accept delivery upon its arrival at destination. The com- 


plainant alleges that it attempted to find another buyer, but because 
of the delay, the lettuce deteriorated and was abandoned to the car- 
rier. The complainant states that it suffered damages in the full 
amount of the contract price. 


Joseph Rothenberg & Company alleges that the brokerage state- 
ment of Simon Siegel did not contain the specification “rolling ac- 
ceptance final” or “rolling acceptance, f.o.b. shipping point,” and 
the invoice of the complainant containing the specification “rolling 
acceptance f.o.b, shipping point purchased for your account by 
Simon Siegel” was not properly in accordance with commercial 
usage. This respondent states that it did not understand such usage, 
and since there was no meeting of the minds between complainant 
and respondent, Joseph Rothenberg & Company was not bound to 
accept the lettuce if it was not in suitable shipping condition. This 
respondent alleges that the Railroad Perishable Inspection Agency 
certificate and the Federal inspection certificate issued at Buffalo on 
June 25 and 26, respectively, show that the lettuce was unmerchant- 
able and was not in suitable shipping condition at shipping point. 
Joseph Rothenberg & Company concludes, therefore, that it was jus- 
tified in rejecting the car at Buffalo. 

Simon Siegel Company alleges that Joseph Rothenberg asked it 
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to purchase a car of lettuce, and that Simon Siegel Company pur- 
chased a car from the complainant on the basis of “rolling accept 
ance, f.o.b. shipping point.” Simon Siegel Company contends that 
it informed Joseph Rothenberg that it purchased the car “rolling 
acceptance,” and that Joseph Rothenberg made no complaint. This 
respondent further alleges that it accepted the car for Joseph Roth- 
enberg and signed the draft in the amount of the purchase price. 
Simon Siegel Company states that through inadvertence its broker- 
age statement failed to include that portion of the terms of the con- 
tract of purchase which called for “rolling acceptance, f.o.b. ship- 
ping point,” but that subsequent to the sale, Simon Siegel received 
from the complainant a copy of the invoice of purchase setting forth 
in detail the terms of the contract of purchase, and since this invoice 
contained the.terms “rolling acceptance, f.o.b. shipping point” Simon 
Siegel Company did not correct its statement. 

The parties have waived an oral hearing, and in lieu thereof, sub- 
mitted evidence in the form of verified statements of fact in accord- 
ance with section 6 (d) of the act. The report of investigation was 
served on the complainant and the respondents on May 15, 1944, in 
accordance with the rules of practice (7 CFR, Cum. Supp., 47.24). 


FINDINGS OF FACT 


1. The complainant is a partnership composed of Owen T. Hill, 
Robert S. Hill, Jr., Grace Catalano, and Alleze G. Phillips, whose 
address is 33 South Water Market, Chicago, Illinois. 

2. The respondent, Joseph Rothenberg and Company, is an indi- 
vidual, Joseph Rothenberg, whose address is 146 Niagara Frontier 
Food Terminal, Buffalo, New York. The respondent, Simon Siegel 
Company, is a partnership composed of Ruth and Simon Siegel 
whose address is 216 South Water Market, Chicago, Illinois. Both 
of the respondents were licensed under the act at the time of the 
transaction involved herein. 

3. On June 23, 1948, the respondent, Simon Siegel Company, pur- 
chased as agent for the respondent, Joseph Rothenberg & Company, 
a carload of Idaho lettuce, FGE 32659, at a price of $4.25 per crate, 
f.o.b. shipping point for 298 crates of five dozens, and $3.25 per 
crate, f.o.b. shipping point for 22 crates of six dozens, plus $40 top 
ice, The total contract purchase price was $1,378. The car of let- 
tuce was purchased by Simon Siegel Company for and in behalf of 
Joseph Rothenberg & Company on a “rolling acceptance, f.o.b. ship- 
ping point,” basis. 

4. Simon Siegel Company accepted the car for Joseph Rothen- 
berg & Company. 
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5. The car was shipped from Chicago, Illinois, to the respondent 
Joseph Rothenberg & Company at Buffalo, New York, and was of 
the kind, quality, and grade of lettuce called for in the contract of 
sale and in the manner agreed, but the respondent Joseph Rothen- 
berg failed to accept the shipment upon its arrival at Buffalo. 

6. Upon the refusal of the lettuce by Joseph Rothenberg & Com- 
pany, the complainant attempted to find another purchaser, but 
because of the continued delay in unloading and distributing the 
lettuce, it became deteriorated and was abandoned to the carrier. 
Thus, the complainant suffered damages in the full amount of the 
purchase price, $1,378, no part of which has been paid. 

7. The complaint was filed on July 26, 1943, which was within 
nine months after June 1943, when the cause of action accrued. 


CONCLUSIONS 


It is clear that Simon Siegel Company, as agent for Joseph Roth- 
enberg & Company, purchased from the complainant a car of lettuce 
on a “rolling acceptance” basis. The invoice covering the sale shows 
that the contract specifications called for “rolling acceptance,” and 
Simon Siegel Company states that it purchased the car for Joseph 
Rothenberg & Company on that basis. There is also no question 
that Simon Siegel Company was the duly authorized agent of Joseph 


Rothenberg & Company with authority to purchase the car of let- 
tuce for Joseph Rothenberg & Company. Therefore, Joseph Rothen- 
berg & Company is bound by the terms of the contract entered into 
hy its agent and the complainant. 


It is not necessary to determine whether the lettuce was in suit- 
wble shipping condition since Joseph Rothenberg & Company pur- 
chased the car on the basis of “rolling acceptance.” Under the terms 
“rolling acceptance” the rejection by Joseph Rothenberg of the car 
was without reasonable cause since under the applicable regulations 
(7 Cum. Supp., 46.24 (s)), a buyer’s remedy under such a contract 
is by recovery of damages from the shipper and not by rejection of 
the shipment. Complainant should be awarded reparation against 
the respondent Joseph Rothenberg & Company, for the purchase 
price of the lettuce, with interest, and the complaint as to Simon 
Siegel Company should be dismissed. The facts and circumstances 
of this case should be published. 


ORDER 
Within 30 days from the date of this decision, respondent, Joseph 
Rothenberg & Company, shall pay complainant, as reparation, $1,378, 
with interest thereon at 5 percent per annum from June 23, 1948 


until paid. 
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The complaint as to Simon Siegel Company is dismissed. 

The facts and circumstances, as set forth herein, shall be published, 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D, 820) 


LAFFERTY BrorTHerRsS v. C. D. Davis. PACA Doc. No. 4408. Decided December 
18, 1944, 


Breach of Warranty—Cancellation of Installment Contract 


Where complainant accepted the first carload of a ten carload purchase of 
potatoes but discovered that it had not been Government inspected at 
origin nor shipped from a specific storage house as contracted for, and 
respondent did not have the balance of the potatoes stored there, it is 
held that complainant was justified in cancelling further defective de- 
liveries, and reparation should be awarded complainant for the balance 
of the deposit. 


Breach of Warranty—Damages—Balance of Deposit 


Where complainant limited its request for damages for a breach of warranty 
to the balance of the deposit remaining in respondent’s hands, reparation 
is awarded in the amount requested. 


Mr. Martin Goodman, of Altoona, Pennsylvania, for complainant. C. D. Davis, 
of Elmira, New York, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 


In a complaint filed June 2, 1944, under the Perishable Agricul- 
tural Commodities Act, 1920 (7 U.S.C. 1940 ed 499a et seg.), Laf- 
ferty Brothers, complainant, seeks to recover an award of repara- 
tion from respondent, C. D. Davis, for the alleged failure to deliver 
ten carloads of potatoes in accordance with the terms of their con- 
tract. 

The report of investigation was served upon complainant on 
August 19, 1944. On the same day, copies of the complaint and 
report of investigation were served upon respondent, but an answer 
has not been filed. In accordance with the applicable rules of prac- 
tice (7 CFR, Cum. Supp., 47.25(c)), oral hearing is waived, and the 
allegations of the complaint are deemed to be admitted, 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Fred B. Lafferty, 
Samuel A. Lafferty, J. D. Lafferty, and Charles W. Albright, Jr., 
doing business as Lafferty Brothers, whose address is 1020 Eleventh 
Avenue, Altoona, Pennsylvania. 
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2. Respondent is an individual whose address is Elmira, New 
York, and was licensed under the act at the time of the transaction 
involved herein. 

3. On November 5, 1943, complainant contracted to purchase from 
respondent 4,500 one hundred-pound sacks of U. S. No. 1, 2-inch 
minimum Sebago potatoes, one-half, or five carloads, for delivery 
in January 1944, at $2.50 a sack f.o.b., and the remaining five car- 
loads for delivery in February 1944 at $2.60 a sack f.o.b. Cohocton, 
New York. The potatoes were to be shipped from the Fair Brothers 
Storage, Cohocton, New York. Respondent was to arrange for Gov- 
ernment inspection at the time of shipment. The Atlantic Commis- 
sion Company, Inc. acted as agent for both parties. 

4. Pursuant to the contract, complainant made a deposit with 
respondent of $1,000, $100 of which was to be deducted from the 
purchase price of each of the ten carloads when shipped. 

5. Complainant on January 17, 1944, requested respondent to 
ship one carload of 450 bags of potatoes. On January 27, 1944, 
respondent shipped the potatoes in car LRX 7188 from Homer, New 
York, which complainant accepted and paid for. A Government 
inspection had not been obtained by respondent to show that these 
potatoes were U. S. No. 1, nor had they been shipped from the Fair 
Brothers Storage. 

6. Respondent did not have any potatoes stored at the Fair 
Brothers Storage, at least after february 7, 1944. Upon finding out 
this fact, complainant notified respondent to cancel the contract and 
return the $900, the balance of the deposit. 

7. Representing that he had a large number of potatoes on hand, 
respondent induced complainant to order two cars of Katahdin pota- 
toes on the same terms as the previous contract. Car LRX 7209 was 
shipped on February 29, 1944, and car MDT 22391 on March 7, 1944. 
Both cars were accepted and paid for by complainant. 

8. Complainant has been damaged in the amount of $700, the 
unused portion of the deposit. Respondent has failed to refund this 
amount to complainant though requested to do so. 


9. The complaint was filed on June 2, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent breached the contract in the first instance by failing 
to deliver potatoes which conformed to the terms of the contract. 
Though complainant accepted the first shipment, it was under no 
obligation to accept defective deliveries, and had the right to refuse 
further shipments when it became evident that respondent either 
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could not, or would not, furnish potatoes specified in the contract. 
Shotwell Johnson Company v. C. O. D. Tractor Company, 154 Minn. 
417, 191 N.W. 818 (1923). 

The respondent’s failure to deliver potatoes in accordance with 
the contract was without reasonable cause and in violation of sec- 
tion 2 of the act. Complainant was justified in demanding return 
of the $700, the balance of the money deposited and has limited its 
request for damages to this amount. Leon K. Stein & Company, 
Ine. v. Gene Maher and W. FE. Roche Fruit Company, PACA Docket 
No. 1183, S. 919. Reparation should be awarded complainant in 
the amount of $700, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $700, with interest thereon at 5 
percent per annum from March 15, 1944 until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


J. HYMAN BROKERAGE COMPANY v. LEVINSON FruIT CoMPANy. PACA Doc. No. 
4383. Decided December 19, 1944. 


Failure to Pay Purchase Price—Evidence—Burden of Proof 


Where respondent accepted the tomatoes after inspection or an opportunity 
to inspect, the complainant impliedly warranting that they would ripen 
properly, and the respondent alleged that the tomatoes decayed and did 
not ripen, it is held that since the respondent has failed to sustain its 
burden of proof that the tomatoes became unmerchantable because they 
did not ripen, an award of reparation should be awarded complainant for 
the amount of the purchase price. 


Implied Warranty—Soundness of Produce After Delivery 


There is no implied warranty that perishable produce will remain sound for 
a definite period of time after delivery. 


Messrs. Monsky, Grodinsky, Marer & Cohen, of Omaha, Nebraska, for com- 
plainant. Mr. Alfred A. Fiedler, of Omaha, Nebraska, for respondent. 
Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 


On June 16, 1944, complainant. J. Hyman Brokerage Company, 
filed a complaint under the Perishable Agricultural Commodities 
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Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against the respondent, 
Levinson Fruit Company, because of its failure to pay the purchase 
price of a shipment of tomatoes which the respondent purchased 
from the complainant. Complainant alleges that on November 1, 
1943, by verbal contract, it sold to the respondent 264 lugs of toma- 
toes at $2.25 per lug, plus distribution charges, delivered at Omaha, 
Nebraska. The complainant further alleges that respondent accepted 
the tomatoes, but has since failed and refused to pay the purchase 
price of $599.28, 

The respondent, in its answer, alleges that the complainant repre- 
sented and warranted that the tomatoes, which were green at the 
time of purchase, would ripen good, and that they were 85 percent 
U. S. 1 grade. The respondent further alleges that it took deliv- 
ery of the tomatoes on November 5, at which time the tomatoes were 
placed in its ripening room; that the tomatoes did not ripen to a 
red color but in the main blackened and decayed; that complainant 
was notified of the condition of the tomatoes after this condition was 
discovered by the respondent, and thereafter, 240 lugs of the toma- 
toes were condemned by the health authorities of Omaha; and that 
the remainder of the tomatoes not condemned by the health authori- 
















ties were sold as “specs.” 

The complainant states that no respresentations or warranties were 
made to the respondent as to grade, nor did the complainant attempt 
to guarantee that the tomatoes would ripen properly. Complainant 
points out that the Western Weighing and Inspection Bureau certi- 
feate of October 30, 1943, reveals that the tomatoes at that time were 
of good quality, matured, 10 percent turning ripe, remainder green, 
and contained no decay. 

In support of its contention that the tomatoes did not ripen prop- 
erly, the respondent relies upon the condemnation certificate of the 
Health Department of Omaha which is included in the record and 
shows that 240 lugs of tomatoes were condemned. This certificate is 
dated December 7, 1948, 

One of the issues involved in this case is the time at which the 
respondent notified the complainant that the tomatoes were not up 
to contract specifications. In an exhibit to the report of investiga- 
tion in this case, the respondent claims that it notified the complain- 
ant of the failure of the tomatoes to ripen six days after they were 
unloaded. The complainant claims that the respondent made no 
complaint regarding condition of the tomatoes until November 19, 
1942, 

The parties have waived an oral hearing, and in lieu thereof, have 
submitted evidence in the form of verified statements of fact in ac- 
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cordance with section 6(d) of the act. The report of investigation 
was served on the complainant on June 30, 1944, and on the re- 
spondent on June 29, 1944, in accordance with the rules of practice 
(7 CFR, Cum. Supp., 47.24). 


FINDINGS OF FACT | 


1. The complainant is an individual, Jack J. Hyman, whose ad- 
dress is Omaha, Nebraska. 

2. The respondent is a partnership composed of Nathan Levin- 
son, Edward Levinson, and Harry Levinson, whose address is 422 
- South Eleventh Street, Omaha, Nebraska. The respondent was 
licensed under the act at the time of the transaction involved herein. 

3. On November 1, 1943, the complainant sold to the respondent, 
264 lugs of tomatoes at the agreed price of $2.25 per lug plus dis- 
tribution charges, delivered at Omaha, Nebraska. 

4. The tomatoes were shipped from Edison, California, to Omaha, 
Nebraska, in car SFRD 38 The respondent accepted the toma- 
toes at Omaha on November 1, 1943. The tomatoes met the contract 
specifications, but the respondent has failed to pay the purchase 
price of $599.28. 

5. The respondent made no complaint as to the condition of the 
tomatoes until November 19, 1943. 

6. The complaint was filed on June 16, 1944, which was within 
nine months after November 1943, when the cause of action accrued. 


CONCLUSIONS 


Although the respondent accepted the tomatoes after inspection, 
or opportunity to inspect, the complainant impliedly warranted that 
they would ripen properly. However, since the respondent alleges 
that the tomatoes decayed and did not ripen, the burden of proof is 
upon respondent to prove this allegation. The respondent has not 
sustained this burden for there is insufficient proof in the record of 
this case to show that the tomatoes became unmerchantable by reason 
of their failure to ripen properly. Included in this record is the 
condemnation certificate showing that 240 lugs of tomatoes were 
condemned, but this certificate was made more than a month after 
the respondent took delivery of the tomatoes, and does not establish 
the fact that the tomatoes failed to ripen. There is no implied war- 
ranty that perishable produce will remain sound for any definite 
period of time after delivery, Galanidis, Forchas & Douros, Inc., v. 
Hines & Company, PACA Docket No. 3218, S. 2369. Therefore, the 
respondent’s failure to pay the purchase price was a violation of 
section 2 of the act, for which reparation should be awarded com- 
plainant, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, $599.28, with interest at 5 percent per annum 
from November 1, 1943 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment and service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 822) 


KINSEY PRODUCE CoMPANY v. Wesco Foops Company. PACA Doc. No. 4382. 
Decided December 27, 1944. 


Claim of Lack of Suitable Shipping Condition Determined by Condition of 
Commodity at Destination Specified by Contract of Sale—Claim of Agency 
of Respondent Not Established—Failure to Pay 


Where complainant sought to recover the purchase price of a carload of cab- 
bage from respondent and the latter claimed that it did not buy the pro- 
duce but accepted and resold it as complainant’s agent, and that it was 
sold by respondent to a buyer who rejected the shipment because it was 
not in good shipping condition, and respondent asked for recovery of 
brokerage, it is held: (1) respondent’s claim that it acted as agent and 
not as a buyer is not established by the evidence;-. (2) the evidence as to 
condition of the cabbage at Cleveland was only material to the extent 
it showed what its condition was at East St. Louis, Illinois, the destina- 
tion specified in the contract of sale; (3) respondent’s claim that the 
cabbage was not in suitable shipping condition based on a showing of 
condition at Cleveland was not available to respondent as a defense; and 
(4) reparation should be awarded complainant for the full amount of 
the purchase price of the produce. 


Mr. W. R. Landrum, of Trenton, Tennessee, for complainant. Wesco Foods 
Company, of Chicago, Illinois, pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 


The complainant, Kinsey Produce Company, filed an informal com- 
plaint on November 27, 1943, against the respondent, Wesco Foods 
Company, under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), to recover the price of a carload of 
cabbage. 

Respondent alleges in its answer to the complaint that it did not 
buy the carload of cabbage, but accepted and resold the shipment as 
complainant’s agent; that the cabbage was not in good shipping con- 
dition at the time of sale and was rejected by J. F. Sanson Com- 
pany, the purchaser, at Cleveland, Ohio. Respondent seeks recovery 
of brokerage from complainant for negotiating the sale of the cab- 
bage to the Cleveland purchaser. 
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The parties have waived an oral hearing and in lieu thereof have 
submitted evidence in the form of verified statements of fact as 
authorized by section 6(c) of the act. The record also includes a 
report of investigation, a copy of which was served on respondent 
by registered mail on June 26 and on complainant on June 27, 1944. 

Complainant states that on June 8, 1943, a representative of re- 
spondent called complainant with reference to the purchase of a car- 
load of Tennessee cabbage, and that he quoted a price on U. S. 1 
grade of $2.64 per 50-pound sack, f.o.b., Fruitland, Tennessee, plus 
. the cost of ice; that respondent directed complainant to bill the car 
to it at East St. Louis, Illinois, which was done; that the shipment 
consisted of 610 bags of green cabbage; that Federal-State inspection 
was completed at 5:00 p.m., June 8 and established the grade of the 
cabbage as U. S. No. 1. The bunkers of the car were full of ice 
and snow ice was placed over the load, the hatch covers were closed, 
and the plugs were in. On June 9 complainant received a wire from 
respondent stating, in part: “. .. HAVE GOOD PROSPECT 
CLEVELAND 2.64 F.O.B. PLUS ICEX YOU PROTECT 25.00 
BROKERAGE US MDT 6149.” Following the receipt of such wire 
respondent’s representative talked with complainant and informed 
him that the prospective purchaser at Cleveland would pay the same 
price as paid by respondent, and requested complainant to allow re- 
spondent “a credit on the invoice price of $25,” the usual brokerage 
fee, which request complainant granted. Thereafter, on the same 
day, complainant received a second wire from respondent reading, in 
part: “REFERENCE PREVIOUS DIVERTED CLEVELAND 
MDT 6149.” Complainant then invoiced the carload to respondent 
at the total price “less brokerage” of $25. Coiuplainant further states 
that on June 12, he received respondent’s check for $1,843.40, and a 
wire from respondent’s Chicago office, to the effect that the Cleveland 
buyer reported heavy decay in the cabbage, and that it was unable 
to handle the shipment. Thereafter complainant again talked to 
and informed respondent that he had a Government certificate based 
on inspection made at shipping point; and respondent wired com- 
plainant that it was trying to place the carload elsewhere. One June 
17, complainant received a wire from respondent as_ follows: 
“PLEASE RETURN OUR CHECK PAYMENT. MEANTIME 
INVESTIGATION POSSIBILITY FULL CLAIM AGAINST 
RATLROAD ACCOUNT THEIR ARBITRARY ACTION SAL- 
VAGING MDT 6149.” 

It further appears from the evidence that the car was diverted 
from East St. Louis to Cleveland by respondent; that respondent 
filed a claim for damages against the carrier; and that the cabbage 
was sold by the carrier, who holds the net proceeds of $278.39 for the 
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party entitled thereto, after payment of freight and other expenses. 
Respondent stopped payment on its check payable to complainant. 

Respondent’s answering statement of facts is made by E. E. Hen- 
ley, its vice-president and general manager, and is obviously based 
upon information secured from others. He refers to and adopts an 
affidavit made by William C. Moyer, the person who conducted the 
telephone conversations with complainant, and who sent and received 
the wires exchanged between them. Moyer states that he informed 
complainant, by telephone, that respondent would endeavor to secure 
an order for the cabbage, and that complainant: was privileged to 
start the car to East St. Louis with the expectation that before its 
arrival at that point respondent might secure an order for the ship- 
ment; that such order was received from the J. F. Sanson Company 
on June 9, and was transmitted to and accepted by complainant, but 
with the clear understanding that respondent was to receive $25 
for its services. 


FINDINGS OF FACT 


1. Kinsey Produce Company is a trade name under which Paul 
FE. Kinsey, an individual, is doing business at Trenton, Tennessee. 
2. Respondent is a corporation having its principal place of busi- 
ness at Chicago, Illinois. During all of the period covered in the 


complaint, respondent was licensed under the act. 

3. One June 8, 1943, complainant sold to respondent a carload 
of green cabbage at the agreed price of $2.64 per 50-pound bag, 
f.o.b., Fruitland, Tennessee, plus the cost of icing the car at that 
point. Complainant loaded car MDT 6149 at Fruitland, Tennessee, 
on June 8, 1943, with 610 bags of green cabbage which, at the time 
of sale, were free from decay and graded U. S. No. 1. 

4. Complainant consigned the carload on June 8, 1943, to re- 
spondent at East St. Louis, Illinois. The car was supplied with 5% 
tons of snow ice at the time of loading, and moved from Fruitland 
to East St. Louis, under normal service and conditions, 

5. Following shipment of the carload from Fruitland, Tennessee, 
on June 8, respondent sold the load to a buyer at Cleveland, Ohio, 
and caused the car to be diverted from East St. Louis, Illinois, to 
Cleveland, Ohio, where it arrived at 2:55 a.m., on June 11, 1943. 
On the following morning the cabbage was inspected in the car. 
The doorway temperature of the load at that time was 42° at top 
and, at the bottom, 43°. The bunkers of the car were half full of 
ice, the stock that was free from decay was fresh and crisp and of 
good, green color. Approximately 3 percent showed worm injury. 
From 5 to 20 percent of the cabbage, averaging approximately 10 
percent, was affected by Bacterial Soft Rot, mostly in early stages 
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and mostly affecting the butts of the cabbage, some affecting one or 
two outer leaves. 

6. Respondent mailed its check to complainant for the price, but 
after inspection of the load at Cleveland was completed, stopped 
payment thereon, and thereafter failed and refused to pay complain- 
ant the price. 

7. For the purpose of salvaging the carload, the carrier sold the 
cabbage at Cleveland, and now holds the net, proceeds for the right- 
ful owner. 

8. The informal complaint was filed on November 27, 1943, and 
within nine months after the cause of action accrued. The formal 
complaint was filed on March 15, 1944. 


CONCLUSIONS 


The sharp conflict in the statements of the two individuals who 
conducted the telephone conversations and exchanged telegrams con- 
stituting their contract, is typical of many other such disputes con- 
cerning contracts that are in whole, or in part, oral. It is probable 
that if either party to the contract in the instant case had immedi- 
ately wired the other stating the substance of their oral agreement, 


the present dispute would not have arisen. 

The weight of the evidence is against respondent’s contention that 
respondent was merely the agent of complainant. In addition to 
other circumstances, three undisputed facts are significant, the con- 
signment of the shipment to respondent, prompt forwarding by re- 
spondent of its check for the price, and the subsequent diversion of 
the shipment by respondent. It is concluded that respondent’s claim 
that it acted as complainant’s agent is not convincingly established 
by the evidence. 

The further question presented is whether respondent has an avail- 
able defense in its claim that the cabbage was not in good shipping 
condition. The suitable shipping condition rule (7 CFR, Cum. 
Supp., 46.24(f)), in effect provides that the commodity at the time 
of sale must be in a condition which, if it is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal deterioration “at the destination specified in the contract 
of sale.” Since the evidence shows that the cabbage was sold for 
shipment to respondent at East St. Louis, Illinois, and the car was 
billed out on June 8, and on that date graded U. S. No. 1, no decay 
being present, the condition of the cabbage at Cleveland on June 12 
is only material to the extent that it shows what the condition of the 
shipment was on arrival at East St. Louis, Illinois, the destination 
specified in the contract of sale. (See unpublished decision No. 657, 
3 A.D. 425.) It is true that respondent informed complainant on 
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June 9 that it had a prospective purchaser for the cabbage at Cleve- 
land, but such notice was subsequent to the completed contract of 
purchase and sale. It is concluded that the implied warranty of 
suitable shipping condition, based on the evidence of condition on 
June 12 at Cleveland, is not available to respondent as a defense. 
It follows that respondent’s failure and refusal to pay the pur- 
chase price, was, and is, in violation of section 2 of the act. Repara- 
tion should be awarded complainant and the facts should be pub- 
lished. 

No order will be made as to the net proceeds that are being held 
by the delivering railroad carrier, but such amount should be paid 
over by the carrier to respondent as the actual owner of the com- 
modity at the time of the carrier’s sale thereof. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $1,642.78, with interest thereon at 5 per- 
cent per annum from June 9, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 823) 
PACA Doc. No. 4351.* Decided December 28, 1944. 


Extension of Time to File Petition for Rehearing 
On the application of one of the respondents requesting additional time to file a 
petition for rehearing, time for filing of such petition is granted. 


Mr. Joseph L. Nathanson, of Minneapolis, Minnesota, for complainant. E. E. 
Fadler Company pro se. Messrs. Smith & Sehm, of St. Paul, Minnesota, 
for respondent D. L. Piazza Company. Mr. Raymond L, Dillman, Exam- 


iner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER EXTENDING TIME 
By order dated December 11, 1944, reparation was awarded com- 
plainant against the respondent * * *. The complaint against re- 
spondent * * * was dismissed. On the application of * * * for addi- 
tional time to file a petition for rehearing, time for the filing of such 
petition is extended to and including January 4, 1945. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





COURT DECISIONS 
St. Josepu Stock Yarps Co. v. UNITED States et al., 11 F. Supp. 322.* Decided 
May 1, 1935. 
DISTRICT COURT, W. D. MISSOURI, ST. JOSEPH DIVISION 


Stockyards Rates—Order Fixing Maximum Rates Held Valid 


Order of the Secretary of Agriculture fixing maximum rates for services ren- 
dered by a stockyards company held valid.+ 

In Equity. Suit by the St. Joseph Stock Yards Company against 
_ the United States and the Secretary of Agriculture, wherein tem- 
porary injunction was granted. 

Temporary injunction vacated, and petition dismissed for want of 
equity. 

Culver & Phillip, of St. Joseph, Mo., and William N. Strack and 
Ross Dean Rynder, both of Chicago, IIl., for petitioner. 

Harold M. Stephens, Asst. Atty. Gen., Wendell Berge, Sp. Asst. 
Atty. Gen., Seth Thomas, Asst. Atty. Gen., and J. S. Bohanan, Atty., 
Department of Agriculture, of Washington, D. C., and Maurice M. 
Milligan, U. S. Dist. Atty., of Kansas City, Mo., for defendants. 

Before Sronr, Circuit Judge, and Reeves and Oris, District 
Judges. 

Per Curiam. 

In 1929 the Acting Secretary of Agriculture initiated an inquiry 
into the rates being charged by petitioner for various services at its 
stockyards at St. Joseph, Mo. After full hearing, the matter was 
finally argued and submitted in May, 1930. In February, 1931, and 
before decision, petitioner filed an application to reopen the case be- 
cause of changes in general economic conditions affecting its busi- 
ness. The Secretary denied this application, and (July, 1931) en- 
tered an order fixing rates. An action to enjoin these rates resulted 
in determination by this court that the case should have been re- 
opened. St. Joseph Stock Yards Co. v. United States (D. C.) 

(2d) 290. Thereafter the Acting Secretary reopened the case 
generally, and hearing was had from January 10 to February 16, 
1933. On January 6, 1934, the Acting Secretary forwarded pro- 
posed findings, conclusions, and order to petitioner with a statement 
that exceptions thereto might be filed by February 2, 1934. On 
February 2d petitioner, filed exceptions and also filed an application 
again to reopen the case because of change in conditions since the 
close of the hearing on February 16, 1933. In May, 1934, the Secre- 


*Affirmed in 298 U. S. 38, p. 1138.—Ed. 
tReference to each point involved in this case will be found in Index-Digest in this ini of 


Agriculture Decisions.—Ed. 
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11 F. Supp. 322 


tary denied the application to reopen the case and entered an order 
fixing rates. This action challenges both the denial of the applica- 
tion to reopen and the order fixing rates. 


JT. Apprication To REOPEN 

Obviously, if the case should be reopened for further evidence be- 
fore the Secretary, no decision here upon the rate order is in place. 
Therefore the propriety of reopening the case will be considered 
first. 

The changes relied upon in the application to reopen as being 
changes of an unusual character affecting the business of this pe- 
titioner are set forth therein and are as follows: (1) Effect of the 
Agricultural Adjustment Act (May 12, 1933, USCA, title 7 $$ 601- 
619) ; (2) effect of National Industrial Recovery Act (June 16, 1933, 
USCA, title 15, §§ 701-712); (3) effect of action of the President 
under the Gold Reserve Act (January 30, 1934, USCA, title 31 §§ 
440-446); (4) showing of actual business experience for calendar 
year 1933. 

[1] 1. The argument as to effect of the Agricultural Adjustment 
Act is that the announced policy of the Secretary is to reduce the 
number of hogs which he has power to do under the processing tax 
powers; that this results in 25 percent per anniim reduction hereafter 
and vitally influences the volume of hogs coming to this market. 
As to cattle and sheep, the contention is that various efforts are 
being made to include them within the power of similar reduction 
by the Secretary. Any virtue in this contention must depend upon 
the relative permanency of the order as to hogs—the matter as 
to sheep and cattle is entirely speculative. In fact, the perma- 
nency of the hog order is purely speculative. 

This ground is solely concerned with the volume of business, by 
that meaning the volume of receipts of live stock at complainant’s 
yards. The Secretary used an estimated volume as a rate factor 
(page 160). Therein he states the numbers each of cattle, calves, 
hogs, and sheep used in his factor. A comparison of these figures 
with those of actual receipts (page 157) for the six years, 1927-1932, 
inclusive, reveals that the Secretary’s figures are very conservative. 
As to hogs, his figure is only 126,010 above the lowest receipt (in 
1932) during the above six-year period. In view of the above con- 
servatism of the Secretary, it is by no means clear that such estimates 
are so far wrong as to be influenced materially by the operation of 
this act. 

Because of the speculative character as to the occurrence or perma- 
nency of the suggested action by the Secretary under the act and 
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because of the conservative estimate of volume of receipts used by 
the Secretary, we think this ground insufficient to warrant reopening 
of the case. 

[2] 2. The contention as to the National Industrial Recovery Act 
is that it has resulted in a substantial raise in wages of employees. 
Also it is alleged that existing labor and economic conditions have 
had a like effect. The permanency and the extent of these effects 
are, obviously, uncertain and doubtful. 

[3] 3. The effect of the Gold Reserve Act action, both on increase 

- in operating expenses and in an estimated cost of reproduction new, 
less depreciation of complainant’s structures, seems too speculative 
to merit consideration. 

[4] 4. As to the estimated effect of these rates if applied to 1933 
business, the difference between the amount which is claimed would 
have been earned thereunder and the amount found by the Secre- 
tary. to constitute the reasonable net return is too small to be taken 
as a guide for arate. It is to be expected that any business will have 
annual fluctuations. Rates are not based upon the result of the busi- 
ness of any one year alone but upon what is estimated as being the 
average business over a proper term of years; the future being 
gauged by the past. The past years here taken by which to gauge 
the future include six years, two of which were deeply affected by 
the depression. The experience before the Secretary was up to ten 
days before the date of the hearing. 

All of the above contentions involve effects upon the business of 
petitioner which are entirely uncertain and unpredictable with any 
degree of accuracy. They are being urged in connection with the 
rates in the order here challenged. Only actual experience under 
such rates can furnish any real criterion or guide as to the effects 
urged. ‘This experience should be obtained by practical test. No 
sufficient showing appears for not making such test to determine 
these matters which are of such doubtful and uncertain influence. 
The case should not be reopened at this time. If actual experience 
hereafter for a proper period under the rates fixed by the order re- 
veals sufficient reasons, the order can then be challenged through the 
proper channels. 


II. Conriscatory CHARACTER OF Rate OrpER 
1. Powers of Secretary 
[5] Numerous attacks are made upon the power of the Secretary 
to determine various elements of fact entering into a decision upon 
the rates. It is unnecessary to discuss separately any of these. The 
power of Congress to regulate the rates at stockyards through the 
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Packers and Stockyards Act (7 USCA § 181 e¢ seg.) has been sus- 
tained (Stafford v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. Ed. 
735, 28 A. L. R. 229; Tagg Bros. & Moorhead v. United States, 280 
U. S. 420, 50 S. Ct. 220, 74 L. Ed. 524). That act empowers the 
Secretary of Agriculture to determine rates. Obviously, such desig- 
nation carries all powers necessary or proper to execute the authority. 
Vital to such execution is the investigation and determination of 
all fact matters pertinent to rates to be regulated. The contentions 
here have to do only with such matters. 








2. Confiscation 































[6] Scope of Review.—At the very threshold is the preliminary 
question: What is the scope of this review? Is the petitioner entitled 
to the independent judgment of this court as to the law and the 
facts upon the record made before the Secretary or is this court 
bound to accept the findings of fact made by the Secretary if they 
are supported by substantial evidence? 


If violation of the Constitution were not charged, there would 
be no doubt but that in the review here inquiry as to facts should 
go no further than to determine whether the facts found are sub- 
stantially supported. 7'agg Bros. & Moorhead v. United States, 280 
U. S. 420, 443, 444, 50 S. Ct. 220, 74 L. Ed. 524. But the debate, 
whether when the issue of confiscation is raised the court independ- 
ently should make findings, a debate not yet decided by the Supreme 
Court as to cases arising under the Packers and Stockyards Act, 
goes on. The Supreme Court expressly passed the question without 
decision in the Tagg Bros. Case, 280 U. S. 420, loc. cit. 443, 50 S. Ct. 
220, 74 L. Ed. 524. 

The question should be decided, and it should be decided in this 
case. ‘The court ought not to exceed its jurisdiction, and it ought 
not invade the jurisdiction of an administrative agency. Moreover. 





1A third alternative is that, where a constitutional issue is involved, the reviewing court 
must accord the petitioner a hearing de novo. In this case, however, there was no request for 
such a hearing and no additional evidence was offered before this court. The Supreme Court 
said in Tagg Bros. & Moorhead v. United States, 280 U. S. 420, 443, 50 S. Ct. 220, 226, 74 L. 
Ed. 524, that ‘‘a proceeding’ under section 316 of the Packers and Stockyards Act [7 USCA 
§ 217] is a judicial review. not a trial de novo.’” Compare, however, the opinion of the Su- 
preme Court in Crowell v. Benson, 285 U. S. 22, 52 S. Ct. 285, 76 L. Ed. 598, in which it was 
ruled that a hearing de novo rightfully was demanded by the litigant claiming infringement of 
constitutional rights. But see the dissenting opinion of Brandeis, J., 285 U. S. 22, loc. cit. 65, 
62 S. Ct. 285, 76 L. Ed. 598. Crowell v. Benson was not a case arising under the Packers 
and Stockyards Act. 


The scope of judicial review in a case of this character does, of course, involve other matters 
than a consideration as to whether the findings made by the administrative agency are sup- 
ported by substantial evidence. These other matters include inquiry: (1) Whether the statutory 
procedure was followed by the administrative agency; (2) whether the order made is sup- 
ported by the findings made; (3) whether erroneous rules of law were followed to reach the 
findings. Tagg Bros. & Moorhead v. United) States, 280 U. S. 420, 50 S. Ct. 220, 74 L. Ed. 
624; Interstate Commerce Commission v. Illinois Central Railroad Co., 215 U. S. 452, 478, 30 
S. Ct. 155, 54 L. Ed. 280; Morgan v. United States (D. C.) 8 F. Supp. 766, 768. 
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it is greatly to be desired that a clear guide should be set up for 
use in future cases of this character. 

The latest decision of this question was by a three-judge court for 
the District of Nebraska. Union Stockh Yards Co. v. United States 
(D. C.), 9 F. Supp. 864. The case was similar to this. The principal 
issue was that of confiscation. In the opinion by Circuit Judge 
Woodrough (Circuit Judge Gardner and District Judge Munger con- 
curring) the court said (9 F. Supp. 864, loc. cit. 873) : “Our judicial 
function does not go beyond the decision of the constitutional ques- 
tion whether the rates as fixed are confiscatory. His [the Secre- 
tary’s] findings of fact supported by substantial testimony are not 
subject to review.” 

That the court is required to exercise its independent judgment as 
to the facts was the view expressed in the opinion of a three-judge 
court in Denver Union Stock Yard Co. v. United States (D. C.), 
57 F. (2d) 735, 739. 

In St. Joseph Stock Yards Co. v. United States (D. C.), 58 F. 
(2d) 290, loc. cit. 296, the question was not decided, but in a footnote 
to the opinion it is said that a majority of the court subscribed 
to the first and a minority to the second of the two theories stated. 

A three-judge court in Morgan v. United States (D. C.), 8 F. Supp. 
766, loc. cit. 769, stated the two theories, but did not find it necessary 
to choose between them. 

No other cases have arisen or been decided under the Packers and 
Stockyards Act. 

True it is that the Supreme Court long since ruled that, where an 
order of a rate-regulating body, acting under state authority, is 
challenged as confiscatory, and hence violative of the due process 
clause of the Fourteenth Amendment, the reviewing federal court 
must exercise its independent judgment as to facts and law. Ohio 
Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 40 S. Ct. 
527, 64 L. Ed. 908. Upon first thought it might seem that this de- 
cision is determinative of the present question. For the due process 
clause in the Fifth Amendment is identical in significance with the 
due process clause in the Fourteenth Amendment. Closer observa- 
tion, however, reveals an essential distinction between the Ben Avon 


2When it is said that an independent judgment must be reached by the court, it is meant 
that the court’s findings must be determined by the weight of the evidence and not by a con- 
sideration as to whether the findings of the administrative agency are supported by substantial 
evidence or are arbitrary. A finding may well be supported by substantial evidence and still 
be against the weight of the evidence. The advocates of each of the two theories, (1), that 
the court must give its independent judgment on the record made and that, (2), it must 
accord a de novo hearing, agree that the findings of the administrative agency should be 
looked upon as presumptively correct. That is far less, however, than an acceptance of the 
findings of the administrative agency as conclusive if they are supported by substantial evi- 
dence or are not arbitrary. 
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Borough Case and a case where rates are fixed by an administrative 
agency of the United States whose findings of fact are made con- 
clusive by statute. 

Findings of fact made by the Secretary of Agriculture in a pro- 
ceeding under the Packers and Stockyards Act are made conclu- 
sive by statute. By that act the laws pertaining to orders of the 
Interstate Commerce Commission are made applicable to orders of 
the Secretary. Title 7, USCA, § 217. The Interstate Commerce 
Act (title 49, USCA, § 16 (12)), makes the findings of the Inter- 
state Commerce Commission conclusive if supported by substantial 
evidence. 7'aqgq Bros. & Moorhead vy. United States, 280 U. S. 420, 
440 (see footnote on p. 444), 50 S. Ct. 220, 226, 74 L. Ed. 524. 

If in a judicial review of an order of the Secretary his findings 
supported by substantial evidence are conclusive upon the reviewing 
court in every case where a constitutional issue is not involved, why 
are they not conclusive when a constitutional issue is involved? Is 
there anything in the Constitution which expressly makes findings 
of fact by a jury of inexperienced laymen, if supported by substantial 
evidence, conclusive, that prohibits Congress making findings of 
fact by a highly trained and especially qualified administrative 
agency likewise conclusive, provided they are-supported by substan- 
tial evidence? 

The constitutional provision relied on is that (article 3, § 1) 
which provides that “the judicial Power of the United States, shall 
be vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish.” ‘The con-. 
tention is that the phrase “judicial Power” includes the exclusive 
power finally to decide all issues of fact in a case where a consti- 
tutional right is claimed to have been violated. But it is not con- 
tended that it includes that exclusive power where a constitutional 
right is not claimed to have been violated. A case of the latter char- 
acter may be quite as important to the litigant as a case of the former 
character and may involve as much. No good reason can be given 
for this distinction. “In respect to the question * * * of the finality 
to be accorded administrative findings of fact * * * I see no reason 
for making special exception as to issues of constitutional right, 
* * * coid Mr, Justice Brandeis (Mr. Justice Stone and Mr. Justice 
Roberts concurring) in his dissenting opinion in Crowell vy. Benson, 
285 U. S. 22, 80, 52 S. Ct. 285, 303, 76 L. Ed. 598. 

Upon this phase of the case our view coincides with that expressed 
by the learned justice of the Supreme Court as thus set out and 
with that of Circuit Judge Woodrough in Union Stock Yards v. 
United States, supra. 
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We have not overlooked what was said in Crowell v. Benson, 285 
U.S. 22, 60, 52 S. St. 285, 296, 76 L. Ed. 598, that: “In cases brought 
to enforce constitutional rights, the judicial power of the United 
States necessarily extends to the independent determination of all 
questions, both of fact and law, necessary to the performance of that 
supreme function. The case of confiscation is illustrative, the ulti- 
mate conclusion almost invariably depending upon the decisions of 
questions of fact. This court has held the owner to be entitled to ‘a 
fair opportunity for submitting that issue to a judicial tribunal for 
determination upon its own independent judgment as to both law 
and facts.’ ” 

But Crowell vy. Benson was not a packers and stockyards case. In 
Crowell vy. Benson it was ruled the administrative agency whose ac- 
tion was sought to be enjoined was not one whose findings of fact 
were made conclusive by statute. On the contrary, it was expressly 
ruled that the statute conferring powers on the agency in question 
did not make his findings conclusive even if supported by substantial 
evidence. The case, therefore, is to be distinguished from a case in 
which findings are so made conclusive. 

Beyond the above challenges to the power of the Secretary, the 
attacks upon the rates are aimed at the findings of fact pertinent 
to determination by the Secretary. There is no essential fact which 
escapes assault. This order shows careful consideration by the 
Secretary. Even careful consideration may involve error, but it so 
rarely hives a swarm of errors as to be a fit target for shotgun charges 
intended to scatter all over it. Nevertheless, heavily burdened courts 
are compelled to examine every separate matter. The attacks here 
are upon (A) the rate base value; (B) the rate of return; (C) the 
experience test period; (D) the operating expenses; and (1%) a par- 
ticular finding as to “feed lot yardage” charge. 


A. Rate Base Value. 

The challenges as to the rate base value include (1) the amount 
of land included; (2) the value of the land included; (3) the ex- 
clusion of certain structures; (4) the value of the included struc- 
tures; (5) the exclusion of “pre-organization expenses” and “cost 
of financing”; (6) the exclusion of “going concern” value; (7) the 
amount of “depreciation reserve.” 


(1) Amount of Land. 

The total ownership of land is 16,182,641 square feet (372.414 
acres). Of this, 7,925,577 square feet (181.946 acres) is concededly 
not used and useful. Petitioner claims that all of the balance— 
8,257,064 square feet (189.556 acres)—is used or useful. Of this bal- 
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ance, the Secretary found 4,410,361 square feet (101.248 acres) used 
and useful. The dispute is over the difference of 3,846,703 square 
feet (88.308 acres). The loss in the rate base value by exclusion of 
this land is claimed to be $356,263.33. All of the land is considered 
(conveniently) in the evidence under various zones. The disputed 
land is found in zones A, B, C, D, F, L. N, 1. 2, and 3. 

In presenting this matter, petitioner classifies this disputed land 
under four headings: (a) The Transit House; (b) expansion land; 
and (c) “a number of minor errors which are each small but total 
a substantial amount.” While plaintiff separately discusses the 
“Anchor Serum Company plant,” the substantial reason urged for its 
inclusion is for expansion purposes; therefore it will be included 
under that heading. 


(a) Transit House. 

[7] This tract is a piece of land having 15,805 square feet occu- 
pied by a hotel called the Transit House. This is a commercial hotel 
patronized principally by shippers to the yard and by drivers of 
trucks carrying livestock to or from the yards. The contention is 
that this property should be included in the rate base value because 
it is a necessary convenience connected with the yards business. 
While the yards are some distance from the hotel section of the city 
proper, there is no sufficient showing of any reason why other hotels 
and lodging houses could not be used by those having business with 
the stockyards. It would have to be shown very clearly that the 
business of the yards would be materially affected by the absence 
of a near-by hotel before it could be said that the maintenance of 
such was so related to the yards business as to make it proper to be 
included in the rate for yard services. ‘There is no such showing 
here, and the exclusion thereof by the Secretary is sustained, 


(b) Expansion Land. 

This land includes several tracts. The argument is that error 
exists in excluding the Anchor tract (349,449 square feet) ; 722,160 
square feet in zone (; 498,152 square feet in zone D; and 1,921,946 
square feet in zone F. 

[8-10] The matter of including or exeluding land or property 
held for business expansion in the rate base is the matter of who— 
the ratepayers or the company—shall carry property which is not 
being used to produce the service paid for by the rate. Obviously, 
it may be proper and good business judgment may sometimes dictate 
provision for future expansion of the business. It is equally clear 
that, so far as the present ratepayers are concerned, there must be 
a limit to the extent to which they can be compelled to pay for pro- 
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viding possible future facilities for future business. While a broad 
power and discretion must be left undisturbed in company manage. 
ment, yet, even as to expenditures directly entering into the present 
service for which the new customer pays, this discretion is not be- 
yond control. West Ohio Gas Co. v. Public Util. Comm., 294 U. §. 
13, 55 S. Ct. 316, 79 L. Ed. 761, decided January 7, 1935; Western 
Distributing Co. vy. Commission, 285 U. S. 119, 124, 126, 52 S. Ct. 
283, 76 L. Ed. 655. It would seem that such control should be much 
more extensive where the expenditure has no part whatsoever in 
furnishing the service paid for. In fact, the general doctrine is that 
the rate base is made up of values used in furnishing the service. 
San Diego L. & T. Co. v. Jasper, 189 U. S. 489, 446, 23 S. Ct. 571, 
47 L. Ed. 892. Clearly, courts should somewhat critically examine 
values which do not enter into furnishing the service paid for, and 
there should be no presumption in favor of including them in the 
rate base. The burden is upon the company to show that such in- 
clusion is proper. That showing must be that the properties held 
for future expansion are in themselves adaptable to such expansion 
and that there is probable need of them for that purpose in the not 
too distant future. Property not needed for present requirements 
may properly be acquired and held for reasons which do not concern 
the ratepayer; for example, such acquirement is not unusual either 
for the purpose of future sale to gain the increased increment of 
value caused by establishment of the industry or for the purpose of 
protecting the business from competition. See Public Service Com- 
mission v. Great Northern Util. Co., 289 U.S. 130, 135, 53 S. Ct. 546, 
77 L. Ed. 1080, and Columbus Gas & Fuel Co. v. Commission, 292 
U. S. 398, 407, 54S. Ct. 763, 78 L. Ed. 1327, 91 A. L. R. 1403. Such 
purposes have nothing to do with business expansion; therefore the 
company must establish that the land is held really for expansion. 
Even if held for expansion, there must be showing of a reasonable 
need for such purposes. This need is a matter of strong probabilities 
and not mere possibilities or hopes. We examine here such prob- 
abilities as shown by the evidence. 

Expansion is urged upon two theories, each affecting different 
tracts. One is for use to sell to packing houses; the other is to care 
for increased volume or change in method of handling stock at the 
yards. The first reason applies to tract D, the latter reason to the 
other tracts. 

[11] Zract ).—¥or convenience, this tract will be considered first 


because the expansion reason urged is peculiar to it and for a par- 
ticular use, while the three other tracts are urged for another reason. 
The expansion purpose urged for tract D is used as a site for a 
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packing house. The adaptibility and location of this tract for such 
use is evident. The original planning of this stockyards included 
sites for packing plants alongside the western side of the yards. That 
space is entirely occupied by three large packing plants (Swift, 
Morris, and Hammond) except for tract D. The desirability, in fact 
necessity, of the proximity of packing plants to a stockyard business 
is clear. They are the main buying strength of such a market. All 
of these three companies are long established at these stockyards. 
The evidence reveals but one packing company (a relatively small 
one) which plaintiff has had in mind to bring to the yards. The 
evidence shows, also, that this company has established itself else- 
where and is procuring its needs from these yards. There is no show- 
ing of any prospect of having this tract occupied by a packing plant. 
The exclusion of this value by the Secretary is not shown to be 
erroneous, and his action is approved. 

[12] Anchor Serum Company Tract and Tracts in Zones C and 
F.—The Anchor item involves 349.449 square feet in zone B. The 
reasons urged for including this value for expansion purposes are to 
provide for growth in volume of business and/or for additional 
space because of change in method of handling stock. These same 
reasons are the ones urged for including the two other tracts (zone 
C and zone F); therefore it will save reiteration to here state the 
general situation shown concerning expansion for such reasons and 
any provision therefor in the allowances of the Secretary. 

Some of this testimony was taken in 1929 at the first hearing, much 
more since then at the hearing 1933. At the first hearing it ap- 
peared that, since 1915, 12.22 acres had been used (in zone A) in 
expansion, but that this had been offset (in zone A) by abandon- 
ment of practically an equal area formerly used for southern cattle 
and for a ten-foot dead-line space adjoining that area (this was 
caused by a new regulation of the Department concerning shipment 
of southern cattle) ; that this abandoned area joined both the cattle 
and the sheep pens, and would be the space of logical expansion for 
either. At the second hearing it appeared that none of various plans 
of expansion put forth at the first hearing had been proceeded with. 
As to some of these plans, it was alleged they had, been suspended 
for financial reasons, although it appeared that dividends had been 
paid (though reduced). It also then appeared that since the first 
hearings the only expansions had been in eight pens and some load- 
ing chutes covering a total area of 5,250 square feet (4,000 in the 
former dead-line space and 1,250 in vacant space near the exchange 
building). As to present business (last hearing, the testimony was: 
That on “peak days” the receipts of stock required repeated use of 
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the pens—the main objection to this being some dissatisfaction by 
customers; that hogs were increasingly coming in by trucks neces- 
sitating smaller pens for the smaller loads; that an increase in re- 
ceipts of stock and in mode of bringing it in (by trucks) would over- 
tax the capacity of the yards. The president and general manager 
testified he contemplated no immediate expansion and would not 
venture a prediction as to when such would be necessary. 

The Secretary allowed (as feed lots) 890,879 square feet (over 20 
acres) in zone A (tract 8 of 103,723 square feet and tract 24 of 
-383,410 square feet) and zone B (O’Connell feed lots of 403,746 
square feet). Tract 8 and the O’Connell lots adjoin the hog pens, 
while tract 24 adjoins the former southern cattle space and is located 
for use either in connection with the cattle or the sheep pens. 

When we consider that no need for immediate expansion is shown, 
that no definite plans for expansion exist, that expansion in recent 
years has been slight, that the abandoned southern cattle tract af- 
fords almost as much area for expansion (as to cattle and sheep) 
as the company has used for expansion for all purposes since 1915, 
and is the logical area for cattle and sheep expansion, that tract 8 
(about 8% acres) adjoins the hog pens and is available for expan- 
sion there, it is impossible to conclude that any showing of reason- 
ably near or definite need of any lands in zones B, C, or F exists— 
much less the clear showing required to overthrow the determina- 
tion of the Secretary. In this situation, it is unnecessary to ex- 
amine each of these three tracts separately. It may be added, how- 
ever, that there could be no shadow of reason for regarding zone F 
us having any relation to present or near future needs for expan- 
sion; and that, as to zone C, an officer of the company testified he 
was looking to its use twenty to fifty years ahead and that such 
use would involve removal of the intervening belt line tracks now 
owned by that railway. 


(c) Minor Tracts. 

[13] The “minor errors” claimed are seven items which will be 
separately treated. 

Illinois Avenue Kautension in Zone A.—This is a narrow strip 
(25,613 square feet) extending west from Packers Avenue. It lies 
entirely between the packing plants of Swift and of Morris. Its only 
use is a parking space. It is used by any one desiring to use it with- 
out restriction. No control of its use is exercised by plaintiff. It is 
impossible to know who uses it, but it is a fair inference that much 
of such use is by employees of the packing companies. The open end 
of the strip is at Packers Avenue, which is a roadway running be- 
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tween the packing houses and the yard pens. It is some distance 
removed from the exchange building. The use or usefulness of this 
land to the business of the yards is not clear. The usefulness of park- 
ing space for trucks bringing in hogs appears in the evidence and 
the location of this area (not far from the hog pens) might change 
the situation if this space were controlled by plaintiff and devoted 
to such truck parking, but that is not the showing here. It is even 
more conveniently located to the two packing houses and is subject 
to use by the employees thereof. It is a narrow space so little adapted 
to truck parking that plaintiff is now considering an exchange of land 
which will enable it to widen this area and thus afford better facilities 
for truck parking. If this should result and the space be devoted 
to and controlled for such truck parking, a different situation would 
come into existence which might warrant inclusion of this area. Such 
is not now true. The exclusion by the Secretary is not shown to be 
erroneous and is sustained. 

[14] Vrainage Ditch in Zone B.—This ditch drains the south por- 
tion of the truck hog dock, a portion of the elevator area and the 
water tank area (both in southeastern extension of zone A). The use 
and usefulness of this drain is not disputed. The challenge here is 
the extent to which the land for it in the southeastern edge of 
tract B was allowed. Plaintiff claims 53,232 square feet, while 
the allowance was of only 11,400 square feet; the dispute is over 
the difference of 41,882 square feet. The issue is the amount of 
land reasonably needed for this open ditch. ‘The evidence is un- 
satisfactory as to this matter. A witness for plaintiff in a table 
(“Respondent’s Exhibit 135”) of “allocation of uses” of all of the 
land of the company includes an item of “Drainage Ditch” with 
a notation of 53,232 square feet in zone B. There is evidence as 
to the location, course, and uses of this ditch, but not one word 
further as to the land actually occupied by the ditch and its neces- 
sary banks or layout. However, we take this evidence as having 
the effect that 53,232 square feet was thus occupied. In treating 
this matter, the Secretary (finding 66) arrives at his figure of 11,400 
square feet as follows: The tract is long and narrow and follows the 
belt railway tracks which it adjoins; it is approximately 950 feet 
long; “Government Exhibit 107 indicates that a strip of land 12 
feet wide is ample to accommodate the ditch in question”; the area 
950 feet long by 12 feet wide gives his result of 11,400 square feet. 
Exhibit 107 is a map of the entire property of plaintiff. We find 
no notation or other indication whatsoever thereon bearing upon any 
width of this ditch. We are trying to deal with actual conditions. 
‘The selection of 12 feet for width has no relation to reality and no 
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hint of basis in the evidence. It is a purely arbitrary selection which 
makes the result based thereon just as arbitrary. This finding is un. 
supported by any evidence and cannot be sustained. The addition 
allowance is accorded for 41,832 square feet or a total allowance for 
drainage ditch in zone B of 53,232 square feet. 

[15] Water Tank in Zone B—This is a trivial dispute over 529 
square feet. Two large water tanks, found by the Secretary to be 
used in the business, were located in zone A. One of them is at the 
line of zone B. The contention that some of the supports of this 
tank extend over the line into zone B and occupy 529 square feet 
therein seems sustained. The Secretary intended to allow fully for 
the tanks, and this seems merely a trivial oversight. 

[16] Feed Lots in Zone C.—Plaintiff contends that the allowance 
of the Secretary (78,190 square feet) for these feed lots was short 
166,402 square feet as it should have been for 244,592 square feet. 
Christensen (for defendant) and Block (for plaintiff) testified as to 
this area. The Secretary accepted the figures of Christensen which 
analyzed this zone with great detail and particularity (Government 
Exhibit 107-A, tract 12). This conflict was a matter for the Secre- 
tary which we do not disturb unless more is shown. Plaintiff con- 
tends more is shown in that the evidence of Christensen showed 
150,728 square feet of feed lots while the Secretary found only 78,190, 
Counsel have misapprehended the action of the Secretary in this re- 
spect. This action is evidently based upon the evidence of Chris- 
tensen as shown in Government Exhibit 107-A (tract 12). Item 42 
of this exhibit deals with the land in zone C “occupied by buildings 
and equipment leased to Henry Rockhold.” This is divided into 
eleven items with total square footage of 150,728. Instead of pass- 
ing on this matter as a whole, the Secretary made separate findings 
as to four items (e, j, k, and 1) and then made a lump finding and 
allowance (78,190 square feet) as to seven items. The net result of 
his action was to disallow the two items k and 1 (horse and wagon 
yards 36,693 square feet and old dock 6,800 square feet) and to allow 
the balance of the 150,728 square feet as three items (Rockhold feed 
lot 78,190, parking between belt railway and sheep barns 28,901 and 
meter house 144 square feet). Since this entire matter resolves 
into a decision upon conflicting evidence, it results that plaintiff has 
failed to show arbitrary action or clear error, and the finding of the 
Secretary is sustained. 


[17] Drainage Ditch in Zone F.—This involves disallowance of 
any land value covering area of a drainage ditch in zone F. This 
ditch is the extension of the ditch in zone B, above considered. 
Starting in zone A, this ditch runs southerly along the eastern and 
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southeastern edge of zone B until it crosses under the belt railway 
tracks where it enters zone F and changes to a westerly course along 
the northern edge of that zone. It continues this course to about the 
northwestern corner of zone F, and shortly thereafter empties into 
3rown’s Branch. Besides draining the area in zone A, mentioned 
above, it later receives the drainage from zone FE (the entire area 
[444,927 square feet] of which was allowed by the Secretary as used 
and useful). Zone E adjoins zone F along half of the northeastern 
side of F. The reason stated by the Secretary for disallowing this 
item is that “it appears” the ditch was “primarily used for drain- 
ing the remainder of the land in the Zone (F) and only secondarily 
for carrying water accumulated from respondent’s zone B” (finding 
78). The evidence is undisputed that this ditch drains a part of 
zone A and zones B, EF, and F. There is no evidence that it “pri- 
marily” drains zone F. The evidence is undisputed that drainage 
of zones A and FE (both found useful) was necessary and that this 
ditch was the best and most economical method of doing so. The 
mere fact that it drains other land does not affect its usefulness to 
the above two zones and is no reason for excluding it; it would have 
to be used in its entirety to drain zones A and E. The upper reaches 
of this ditch (in zone B) were allowed by the Secretary. No reason 
appears in the evidence to differentiate that portion of the ditch in 
zone F. The only evidence of the land necessary and used for this 
ditch in zone F is 79.680 square feet. This determination of the 
Secretary is not supported by any evidence and (in that sense) 
is arbitrary. The allowance is for 79,680 square feet. 

[18] Pump and Roadway in Zone L.—Zone 1. is bounded on one 
side by the Missouri River. There is a city public dump on the river 
bank in this zone. The roadway is across zone I. from a city street 
to the dump. This roadway is leased to the city for public use in 
connection with the dump and is so used. The entire area of road- 
way and dump is 42,400 square feet, of which the dump contains 
21,900 square feet. While the contention here is broadly for inclusion 
of both roadway and dump, the footage claimed is 21,900, so it would 
seem the actual controversy is over the dump. This zone is quite 
removed from the yards, being some distance back of the packing 
houses (which face on the yards). The Secretary allowed a dump 
in zone N. The reason urged for the allowance of this second dump 
is that it is needed for various kinds of refuse (such as large blocks 
of concrete, scrap iron and tin, coated asphalt roofing, etc., con- 
stituting worn-out materials from the yards construction) which 
cannot be dumped in the sewer. Necessity for a place to dump such 
character of material is evident. However, it is evident that occa- 
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sion for such is infrequent. The use of this tract as a public city 
dump and the slight use by plaintiff does not constitute a clear show. 
ing that the Secretary was wrong in excluding this item, and his 
action is sustained. 

[19] Roadway in Zone N.—This item is the west half of Exchange 
Street from Lake Street South. Exchange Street is a public paved 
street. This portion is bounded by platted lots on the east and by 
belt railway property on the west. The contention is that this half 
of the street has never been dedicated to public use. It has been 
so used for at least 11%4 years. The street is used by trucks bring- 
ing or taking stock. Obviously, this situation is far from a clear 
showing of error by the Secretary in disallowing this item, and his 
action is sustained. 

Summary of “Minor Errors.”—The determinations of the Secre- 
tary are sustained as to these items except as to the following allow- 
ances: Drainage ditch in zone B; an additional allowance of 41,832 
square feet, making a total of 53,232 square feet; water tank in zone 
B, allowance of 529 square feet; drainage ditch in zone F, allow- 
ance of 79,680 square feet. 


Summary as to Amount of Land. 


The results of the above discussion as to the amount of land to be 
included in the rate base value are to sustain the Secretary except 
as to the three items noted in the just preceding paragraph which 
items are allowed. 

(2) Value of Land. 

[20-22] This contention is that the valuation of (16 cents per 
square foot) of zone A by the Secretary snould have been at least 
24 cents per square foot. ‘There is no attack upon the land valua- 
tions in other zones. The evidence as to land values was from five 
witnesses—two (Mack and Zelinski) called by the government and 
three (Spratt, Atkinson and Quinn) called by the petitioner. ‘The 
higher value contended for by petitioner is apparently based upon 
its present use as stockyards property and not merely upon the avail- 
ability of the land for such use, which latter is the proper standard. 
Clark’s Ferry Bridge Co. v. P. S. Commission, 291 U. S. 227, 54 
S. Ct. 427, 78 L. Ed. 767; Minnesota Rate Cases [Simpson v. Shep- 
ard], 230 U. S. 352, 33 8. Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 
1151, Ann. Cas. 1916A, 18. While petitioner’s brief (pages 117-139) 
attacks the reasoning of the Secretary as shown in his report and 
also attacks the evidence of Zelinski in several respects, we have 
not been able to conclude that the Secretary was so clearly wrong 
that we should overthrow his conclusions. His report on this issue 
(Exhibit A to petition, pp. 67-75) discloses an earnest attempt to 
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consider and analyze all of the testimony of these five witnesses who 
testified as to land value. This evidence was conflicting, and con- 
sisted mainly of expert opinions and statement of and analysis of 
sales in the vicinity made during various years up to 1929. From 
this evidence, the Secretary might, in exercising his judgment thereon 
as to value, have found a different figure—there was no possible exact 
demonstration of value—but we are not prepared to say that any 
figure we might reach (if we were the original trier of value) would 
be any truer than the one found by the Secretary. While petitioner 
contends that we should determine this issue de novo, we do not 
understand that to be our duty. In fact, we think we have no right 
or power so to act. The Congress has committed this issue of fact 
to the Secretary, and our only duty is to keep his action within rea- 
sonable bounds; that is, to prevent it being arbitrary. This means 
that petitioner has the burden of showing that such action is clearly 
and convincingly wrong. Petitioner has failed to convince us to 
that effect. We think the value of 16 cents per square foot for zone 
A should be sustained. 
(3) Exclusion of Structures. 

[23] The Secretary excluded the Terminal Hotel, a harness shop, 
a garage, and a building used for publication of a stockyards jour- 
nal as not used and useful property. Petitioner claims these exclu- 
sions denied them a value of $231,151 wrongfully. Apparently there 
was no exclusion of garages (Exhibit A to petition, p. 38). The ex- 
clusion of the hotel was proper, and has been adverted to above un- 
der (1) (a). The harness shop was properly excluded for the rea- 
sons given by the Secretary (Exhibit A, p. 53, par. 88). We are not 
able to locate the evidence or the finding of the Secretary as to the 
building used for publication of the stockyards journal except in 
finding 126, which gives the detailed items of eliminated structures. 
We conclude all of these exclusions were proper. 

(4) Value of Structures 

[24] The main contention, as to the value allowed by the Secretary 
to the various structures included in the rate base, is that too much 
depreciation was used. The Secretary used 76.04 percent as the 
condition of the structures, while petitioner contends:for 89 percent 
condition. We think the reasoning of the Secretary (Exhibit A, 
pp. 96-103, pars. 137-148) is sustained. Certainly this was a matter 
of judgment, and it is not clearly shown that the results reached by 
the Secretary are erroneous. 

(5) Exclusion of “Pre-Organization Expenses” and “Cost 

Financing.” 

[25] It is claimed additions to the overhead for these two items 
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should have been allowed. The reasons of the Secretary (Exhibit 
A, pp. 92-94, pars. 133-135) are satisfactory. These expenses are 
purely accounting possibilities. No actual expenditures for these 
purposes were shown here. Dayton P. & L. Co. v. Commission, 292 
U.S. 290, 309-310, 54 S. Ct. 647, 78 L. Ed. 1267. If shown, we think 
they should not be allowed. The preliminary expenses allowed by 
the Secretary (findings 128-132) were certainly all the allowances of 
that character which should have been made. 


(6) Exclusion of Going Concern Value. 

[26, 27] The contention is there should have been a separate and 
distinct allowance for “going concern” value. The Secretary recog- 
nized that there was “an element of value in an assembled and estab- 
lished plant doing business and earning money over one not thus 
advanced” (finding 159), but said: 


“Yet, the very impossibility of finding any reasonable rule or meas- 
ure wherewith to determine, for rate making purposes, the amount 
of such value, bespeaks the impropriety of attempting to include in 
rate making valuations any separate allowances for that purpose. 
The elaboration which Howson gives to his method does not disguise 
the fact that in the end it is but a guess. An arbitrary percentage 
of other values leads to the illogical conclusions that the more a 
property costs the greater is its going-concern value, even though it 
may not be earning any net return upon its cost of reproduction new. 
In actuality, going-concern value is conceived to be the difference be- 
tween the present fair value of the physical properties of a business, 
plus its working capital, and its actual net earrings capitalized at 
the going rate of money. The use of such a measure in rate proceed- 
ings would have the effect of destroying the result of the elaborate 
procedure which is undertaken to avoid using capitalized income as 
a basis for determination of the reasonableness of that income. This 
is why a separate allowance for the element of going concern has no 
place in valuation for rate making purposes. Attempts to substitute 
other methods have led to the confusing and illogical results which 
so generally characterize separate allowance to cover going-concern 
value. 

“160. Exclusion from the rate base of such separate allowance is 
not, however, tantamount to the failure to include therein anything 
for the going concern element. The very fact that the land used in 
the business has the value ascribed to it is because of its capacity 
for use as part of a going concern. The cost of reproduction new of 
structures is not necessarily value, but only such when and as it 
relates to property used as a part of a going concern. The record 
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in this case shows that it would cost more to reproduce respondent’s 
structures on a desert, without means of transportation or livestock 
to market, but that, when so reproduced, they would be valueless. 
This is because it is the going concern element that transmutes cost 
of reproduction new into value. When respondent’s structures are 
included in the rate base at the cost of reproduction new less deprecia- 
tion, rather than scrap or junk value, it is because, and only because, 
they have inherent in them their use in a going, operating business. 
Thus, in the rate base herein found, there is included a large amount 
for going-concern value, but such value is so inextricably interwoven 
with other values that any attempt to segregate it and set it up alone 
would lead to a conclusion as arbitrary and illogical as usually is 
found when such attempts are made.” 

In Dayton P. & L. Co. v. Commission, 292 U. S. 290, 308, 54 S. 
Ct. 647, 656, 78 L. Ed. 1267, the court said: 

“Objection is made that the going value of the appellant’s busi- 
ness should have been included in the base. 

“The decisions of this court show what going value means (Los 
Angeles Gas & Electric Corp. v. Railroad Commission of California, 
supra, 289 U. S. [287], page 313, 53 S. Ct. 637 [77 L. Ed 1180]), 
distinguish it from good will, and hold that upon proof of its exist- 
ence it may have a place in the base upon which rates are to be com- 
puted. The Commission was of opinion that there was here no con- 
stituent of property that called for separate appraisal apart from 
the recognition that had been given it as a contributory factor in 
other elements of value.” 

In the same case (292 U. S. 290, page 309, 54 S. Ct. 647, 656, 78 
L. Ed. 1267) it was further said: 


“The commission took the view that whatever increment of. value 
had emerged from these sources was sufficiently reflected in the al- 
lowance of the cost of developing ‘new business’ and in the appraisal 
of the physical assets as parts of an assembled whole. A like con- 
clusion has been reached by this court in very similar conditions. 
Los Angeles Gas & Electric Corp. v. Railroad Commission of Cali- 
fornia, supra, 289 U. S. [287], page 314, 53 S. Ct. 637 [77 L. Ed. 
1180]. Going value is not something to be read into every balance 
sheet as a perfunctory addition. ‘It calls for consideration of the 
history and circumstances of the particular enterprise.’ Los Angeles 
Gas & Electric Corp. v. Railroad Commission of California, supra, 
289 U. S. [287], page 314, 53 S. Ct. 637, 647 [77 L. Ed. 1180]. Here 
the company was a small one and its organization simple. There was 
no diversified and complex business with ramifying subdivisions. We 
cannot in fairness say that, after valuing the assets upon the basis 
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of a plant in successful operation, there was left an element of going 
value to be added to the total. Even if the addition might have been 
made without departure from accepted principles, the omission to 
make it does not appear to have been so unreasonable or arbitrary 
as to overleap discretion and reach the zorie of confiscation. ‘It is 
necessary again, in this relation, to distinguish between the legisla- 
tive and judicial functions.’ Zos Angeles Case, supra, 289 U. §S. 
[287], page 314, 53 S. Ct. 637, 647 [77 L. Ed. 1180]. Much that the 
framers of a schedule are at liberty to do, this court in the exercise 
of its supervisory jurisdiction may not require them to do. For the 
legislative process, at least equally with the judicial, there is an in- 
determinate penumbra within which choice is uncontrolled.” 


The only evidence as to this element of value was by witness How- 
son (for petitioner). The testimony of this witness as to the theory 
and methods he employed is set forth in the testimony at the first 
hearing beginning with page 283, and is further commented on in 
his testimony at the second hearing beginning on page 1019. His 
definition of “going concern” value and the matters upon which he 
deemed it to depend begins on page 286 of first hearing. His methods 
are quite complicated and involve numerous assumptions as_ bases 
and various computations also resting largely on assumptions or 
upon information which is not made part of this record except by 
pure hearsay. In the end, this entire evidence of Howson is nothing 
more than an expert opinion resting upon rather shadowy bases of 
facts. The Secretary was not compelled to accept such evidence as 
final. Dayton P. & L. Co. v. Commission, 292 U. S. 290, 299, 54 S. 
Ct. 647, 78 L. Ed. 1267. Moreover, at least some of the elements 
considered by Howson seem to have been included in the valuation 
by the Secretary (see finding 136, which includes such items as in- 
terest during construction [$125,106] and taxes during construction 
[$18,257]; possibly, also, insurance during construction [$10,618, 
$46, and $485]). Even if there were grave doubt as to whether the 
Secretary had sufficiently included “going concern” value, he cannot 
be held clearly wrong in not accepting the above evidence as a basis 
for allowing such value, and there was no other evidence upon which 
he could have acted. We think, under the situation here, the action 
of the Secretary in this respect must be sustained. 


(7) Depreciation Reserve. 

[28] The findings of the Secretary (Nos. 173-177) lump repairs and 
depreciation reserve into one sum ($80,000). The answer herein ad- 
mits that of this sum $41,500 was for depreciation reserve. Petitioner 
claims at least $100,000 for such reserve. The evidence is quite in- 
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tricate and detailed. The evidence is also, of course, in hopeless con- 
flict. That of Government witness Bachman shows great care to 
discover the elusive fact of what and where there was depreciation 
not taken care of by repairs, and he pursued his investigation to great 
detail. Also he thoroughly examined and analyzed the showing of 
the books of the company as to these items. We think the analysis 
of his and other testimony on this point in the government’s brief is 
very convincing. The findings of the Secretary show earnest study 
and consideration of the evidence and a very apparent attitude of 
fairness. We think the Secretary is fully sustained as to this mat- 
ter. We are certain there is no clear showing he was not right. 


Rate Base Summary. 

The only change we make in the rate base found by the Secretary 
is the addition thereto of the value of the land which we have above 
set forth as improperly excluded by the Secretary. This land consists 
of 42,361 square feet (41,832 and 529) in zone B and 79,680 square 
feet in zone F. The value per square foot found by the Secretary for 
zone B was 16 cents. No value was determined by the Secretary 
for zone F, since he entirely excluded that zone. Petitioner states in 
its brief (pages 103, 104) that “the average value of the three ap- 
praisers for zone F was 4¢ per sq. ft.,” and apparently adopts that 
figure. The 42,361 square feet in zone B would (at 16 cents) be 
a value of $6,777.76. We are very doubtful of our power to find 
that the value in zone F is 4 cents or any other figure, as that is 
primarily a duty of the Secretary. However, it may be that, if the 
inclusion of this additional land in zone F at 4 cents (which seems 
the value urged by petitioner). will not render the order invalid, we 
might as well so state and avoid a remand to the Secretary. It is 
difficult to see how petitioner can complain if we adopt its figure. 
If this is to be done, the additional 79,680 square feet in zone F will 
have a value of $3,187.20. 

The rate base fair value was found by the Secretary to be $2,743,000 
(finding 161). Adding $6,777.76 for the above land in zone B, this 
value is $2,749.777.76, and further adding $3,187.20 for the above 
land in zone F the value is $2,752,964.96 (for convenience in round 


figures this might be stated as $2,753,000). 


(B) Rate of Return. 
[29] The Secretary determined a reasonable rate of return to be 
7 percent (finding 170), which would yield net earnings of $192,010 
on his rate base value of $2,743,000. If the above rate base value 
of $2,753,000 is adopted, the net yield at 7 percent would be $192,710. 
He then fixed the rate of charge for various services (some being un- 
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changed, some lower and some higher) at figures which he estimated 
would produce a net income of $195,564 (finding 208). Petitioner 
contends that, considering the circumstances, locality, and risk of its 
business, it should have a rate of return of 15 percent or 16 percent, 
It stresses, also, that the Secretary has allowed 7% percent to two of 
its competitors at Denver and Omaha, respectively, and upon the 
first hearing (in 1929) allowed it 714 percent. As usual, there is 
much conflict in the testimony—mostly expert opinion—as to this 
issue. The Secretary seems to have given careful consideration to 
‘the matter, and we find nothing in the evidence which convinces he 
was so far wrong, if at all, that his determination should be over- 
thrown. 














(C) Test Period. 

[30] The Secretary used an estimated future volume of business 
to test the net return which would probably be received. This he 
used to ascertain if the particular rate schedule covered by the order 
would yield a net return equal to 7 percent. In this estimate he 
states the numbers of different kinds of stock going to make up this 
volume. This estimate seems based upon actual receipts for the 
years 1928-1932. A comparison of the figures in the estimate (find- 
ing 201) with those of actual receipts for the above years (finding 
195) convinces that his estimate is conservative if the actual receipts 
are at all any fair basis from which to reason. Petitioner attacks 
this period of experience as no proper criterion of the future volume. 
It is true that conditions were abnormal in 1933 and yet are so, but 
there is no way of prophesying the future except by the past. There 
may well be a reduced volume of receipts beiow the normal for the 
period chosen. However, what, if any, reduction will occur is a mat- 
ter purely of opinion, and we can see no reason for thinking our 
opinion or that of petitioner would be more accurate than that of 
the Secretary. Certainly this is not convincingly shown. 






















(D) Operating Expenses. 

[31] Petitioner states this contention (brief, p. 342) as follows: 

“The right of the Secretary to revise and disallow petitioner’s mis- 
cellaneous expenses, in the manner shown in paragraph 181 of the 
decision, is challenged in section IX (I) of the petition. The subject 
matter is covered in paragraphs 181-193a, pages 120-125, inclusive, 
of exhibit A to the petition. We shall discuss these exceptions more 
or less as a group. 











“Apparently based upon the allocation of expenses contained in 
paragraph 181, the decision (par. 193b), allows $302,500 as reason- 
able miscellaneous operating expenses. In order to arrive at such 










a low 
the e: 


A tk fk 3 feek fet fee ek 


r 
“ 


for t 
relic 
of pe 
opers 
six y 
leave 
reduc 

Th 
eludi 
there 
figur 
for e 
Seere 
the ] 

Th 
(find 
show 
the f 
natic 
reall 
natec 
(find 
are | 
lanec 
ance 
casui 
issue 
nate 
amot 
Elin 
elim. 
$1 ,0( 


ated 
oner 
f its 
cent, 
‘0 of 
the 
re is 
this 
n to 
s he 


Ver- 


ness 
; he 
rder 
» he 
this 

the 
ind- 
ling 
ipts 
icks 
me. 
but 
vere 
the 
nat- 
our 


; of 


nis- 
the 
ject 


ive, 
ore 


in 
on- 


ich 


ST. JOSEPH STOCK YARDS CO. v. UNITED STATES et al. 1135 


11 F. Supp. 322 


a low figure, it was necessary to deduct the following amounts from 
the expenses of petitioner for each of the following years: 
| 


UE ssvcscsssscivinecdcienicenheensnssintiaiinitaicaninitiaieniinaenipasicboatianaas $311,709.15 
I  bictsssnicntitenircidnsensini niinsaliiiacoateliests sitesianiinssihdadia 317,365.31 
1929 312,812.35 
1930 257,969.78 
1931 266,853.22 
1932 241,673.98 
6-year average 284,730.63 





“To compensate for that deduction, the decision allows $123,767 
for taxes, repairs and depreciation. This leaves an average annual 
reduction of petitioner’s expenses of $160,963. The only proper items 
of petitioner’s expense which should be deducted in considering its 
operating expenses are bond interest and discount, which, for the 
six years, averaged $48,760.07. Deducting this from the $160,963, 
leaves $112,203, which is the average amount by which the decision 
reluces petitioner’s expenses in order to reduce its rates.” 

The amount found by the Secretary for operating expenses (ex- 
eluding taxes and provision for depreciation and repairs—as to which 
there were separate allowances) was $302,500 (finding 193a). This 
figure is an average of the book showing of expense expenditures 
for each of the years 1927-1932, less certain eliminations which the 
Secretary deemed proper. The book figures are not in question, but 
the propriety of disallowing the eliminated items is the problem. 

The Secretary gives his reasons for each character of elimination 
(findings 182-193). A detailed list of book shown expenditures is 
shown in a table attached to finding 181. Checking this table with 
the findings (182-193), it is ascertained that the substantial “elimi- 
nations” consist of depreciation, taxes, and repairs which are not 
really eliminated from total expense—these three items are elimi- 
nated from the 302,500, but they appear as separately allowed items 
(finding 193b). Two eliminations (bond interest and bond discount) 
are conceded by the petitioner. This leaves eight items (miscel- 
laneous administration expense, donations and subscriptions, insur- 
ance, fiscal agents registrars, etc., miscellaneous O. R. E. expense, 
casualty insurance O. R. E., costs of shoes sold (employees) bond 
issue expenses, and interest). In some instances, the Secretary elimi- 
nated the entire item; in others, he eliminated a portion of the 
amount. Some of these items do not appear for all of the above years. 
Eliminating the year 1930, when there was a “bond issue expense” 
elimination of $8,277.15 (the only other “bond issue expense” being 
$1,000 in 1931), the total of all of these items for any one year is 
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less than $6,000. The reason given by the Secretary for each of 
these eliminations is satisfactory and supported by the evidence. 


(E) Feed Lot Yardage Charge. 

[32] The revenues received by petitioner are derived from a va- 
riety of different services rendered by it. Among these services are 
yardage, furnishing of feed and bedding, loading and unloading, 
furnishing feed lots, and various lesser miscellaneous services (such 
us dipping and spraying, immunizing hogs, and cattle disease test- 
ing). Separate and distinct charges (somewhat based on the worth 
of the particular service) are made for each of these services. The 
result is a schedule of rates covering these various charges. The 
matter considered by and acted upon by the Secretary was this sched- 
ule. Of course, the aggregate receipts from all of these charges 
constitute the gross income of petitioner from which a reasonable 
net income must be and was estimated by the Secretary. Naturally, 
the gross and net income involved the receipts from each service as 
an element entering into such income. Any change in existing rates 
of the schedule involves changes in all or in some of the separate 
rates, 

The Secretary determined two matters which guided his action in 
fixing changes in charges in the existing rate schedule (finding 206) : 
First, he found that the existing rates resulted in production of an 
excessive revenue; second, he found that: “under the existing schedule 
shippers of livestock who consign their animals to commission men 
are charged more by the respondent for the use of its facilities in 
handling such livestock for a shorter period of time than are those 
who use that portion of its facilities hereinbefore referred to as feed 
lots for a much longer period of time.” 


His endeavor was both to reduce the charges to the production 
of a reasonable revenue and also to remove the above discrimination 
regarding “feed lot” services. His action resulted in lowering the 
charge for some services and of raising the charge for feed lot serv- 
ice; regarding the latter, the report states (finding 208) that the 
new schedule “assesses also on those to whom feed lot service is fur- 
nished a charge sufficient to cover repairs and depreciation and pay 
a fair return on the value of that portion of the property used ex- 
clusively by them, and does not levy these expenses mainly on other 
users of the facilities, as does the schedule now in effect.” 

The schedule so formed by him is set out in finding 207. The 
changes in these feed lot charges are as follows: 


Sheep Feeding 5¢ per head to 38¢ per head 
Hog Feed 5¢ per head to 38¢ per head 
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Cattle Feed: 


Where land only is furnished__-__-------_--- 15¢ per head to 60¢ per head 
Where sheds and other enclosures are 
TTI as Aormiteg i es eae 35¢ per head to 60¢ per head 


While the feed lot charges are spoken of as being “raised,” it is 
not meant that it would be a violation of the order if petitioner 
charged less, but it is an official declaration of the maximum per- 
missible charge. Petitioner contends that this change in feed lot 
charges results in confiscation “because the evidence shows that the 
amounts recommended by the Secretary cannot be collected; be- 
‘ause, in case the Secretary finds unjust discrimination, he must af- 
ford petitioner an alternative method of removal; and because the 
record is without evidence to support the recommended increased 
charges.” 

Petitioner’s brief argues the above reasons quite ably, but it seems 
to us that this argument is completely met by that in the brief of 
the Secretary (pages 160-175). The evidence supports the position 
so stated by the Secretary. 

Summary. 

We have found no error in the action of the Secretary except as to 
his exclusion from the rate base of certain land in zones B and F. 
However, the inclusion of the value of this land, which we think 
was improperly excluded, is not of sufficient influence to materially 
affect the result (as to confiscation vel non) here involved. The 
effect of the inclusion of such land value is as follows: 

Secretary’s rate base value $2,743,000, plus such added land value 
($9,964.96) , gives rate base value of $2,752,964.96—for round figures, 
say $2,753,000. Net return at rate of 7 percent on such rate base is 
$192,710, which is only $700 more than the amount ($192,010) found 
necessary under the rate base of the Secretary. Under the estimate 
of the Secretary (finding 208), the gross revenue is $621,831 and the 
expenses $426,267, leaving a net revenue of $195,564, which is slightly 
more than the above net return ($192,710) necessitated by inclusion 
of this land value. 

Since the above memorandum contains specific findings, in detail, 
as to all matters of disputed facts, and since a formal finding of facts 
could be only a restatement of fact conclusions set forth herein, the 
determination of facts herein is to be taken as the findings of facts; 
the result being that this court adopts the findings of facts made by 
the Secretary with the exception of his findings as to the exclusion 
of certain land in zones B and F, as to which we find that there 
should be added to the land in zone B an addition of 41,832 square 
feet and of 529 square feet at a valuation of 16 cents per square foot, 





1138 PACKERS AND STOCKYARDS ACT, 1921 


298 U. S. 38 
and in zone F an addition of 79,680 square feet which we have 
considered (for the purposes of this case) to be valued at 4% cents 
per square foot. 
We think the temporary injunction should be vacated and the 
petition should be dismissed for want of equity. 


St. JOSEPH Stock YARDS COMPANY v. Unirep Srates, 298 U. S. 38.* Decided 
April 27, 1936. 
Order of Secretary of Agriculture Fixing Stockyards Rates Held Valid 

Order of Secretary of Agriculture fixing stockyards rates, not shown to be 
confiscatory by the evidence before the Secretary, and against which no 
further evidence was offered by the company affected in its suit for an 
injunction, held not invalid because the secretary had refused to grant a 
further hearing on adverse changes in the company’s business conditions 
alleged to have occurred after the close of the hearing granted, and there- 
fore, the decree of the lower court dismissing the suit to restrain the en- 
forcement of the order is affirmed.+ 


Argued March 2, 1936. Decided April 27, 1926. 

Appeal by plaintiff from a decree of the District Court of the 
United States for the Western District of Missouri dismissing a suit 
to restrain the enforcement of an order of the Secretary of Agri- 
culture fixing maximum rates for services rendered by a stockyards 
company. Affirmed. 

See same case below, 11 IF. Supp. 322. 

Mr. Ross Dean Rynder, of Chicago, Illinois, argued the cause, 
and, with Mr. William N. Strack, also of Chicago, Illinois, filed a 
brief for appellant: 

The district court erred in declining to exercise its independent 
judgment upon the law and the facts as disclosed by the record 
before the Secretary and the court in a case involving confiscation. 

Knoxville v. Knoxville Water Co., 212 U. S. 1, 538 L. ed. 371, 29 
S. Ct. 148; Oklahoma Operating Co. v. Love, 252 U.S. 381, 64 L. ed. 
596, 40 S. Ct. 338; Ohio Valley Water Co. v. Ben Avon, 253 U. S. 
287, 64 L. ed. 908, 40 S. Ct. 527, P.U.R.1920E, 814; Prendergest v. 
New York Teleph. Co., 262 U. S. 48, 67 L. ed. 853, 48 S. Ct. 466; 
Bluefield Waterworks & Improv. Co. vy. Public Serv. Commission, 
262 U.S. 679, 67 L. ed. 1176, 43 S. Ct. 675; Northern P. R. Co. v. 
Department of Public Works, 268 U.S. 39, 69 L. ed. 836, 45 S. Ct. 
412; Lehigh Valley R. Co. v. Public Utility Comrs., 278 U. S. 24, 
73 L. ed. 161, 49 S. Ct. 69, 62 A.L.R. 805; United R. & Electric Co. 
v. West, 280 U. S. 234, 74 L. ed. 390, 50 S. Ct. 123; Phillips v. Com- 
missioner of Internal Revenue, 283 U.S. 589, 75 L. ed. 1289, 51 S. Ct. 

*Affirming 11 F, Supp. 322, ante, p. 1114.—Ed. 


+Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 
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608; Chicago R. I. & P. R. Co. v. United States, 284 U.S. 80, 76 L. 
ed. 177, 52 S. Ct. 87; Crowell v. Benson, 285 U. S. 22. 76 L. ed. 598, 
52S. Ct. 285; Norweigian Nitrogen Products Co. v. United States, 
288 U. S. 294. 77 L. ed. 796, 53 S. Ct. 350; Lindheimer vy. Illinois 
Bell Teleph., Co., 292 > S. 151, 78 L. ed. 1182, 54 S. Ct. 658: Dayton 
Power & Light Co. . Public Utilities Commission, 292 U. S. 290, 
78 L. ed. 1267, 54S Ch 647 ; —— Gas & Fuel Co. v. Public 
Utilities Commission, 292 U. S. 2 , (8 L. ed. 13827, 54 S. Ct. 763, 91 
A.L.R. 1403; West Ohio Gas a . Public Utilities Commission, 
294 U.S. 79, 79 L. ed. 773, 55'S. Ct. ‘soe. United States v. Chicago, 
M. St. P. & P. R. Co., 294 U.S. 499, 79 L. ed. 1023, 5S — Ct. 462; 
Atchison, T. & S. F. R. Co. v. United States, 295 U.S. 198, 79 1. 
ed. 1882, 55 S. Ct. 748; West v. Chesapeake & P, he oh. Co., 295 
U. S. 662, 79 L. ed. 1640, 55 S. Ct. 894. 


Even confining the court review to the narrowest limits that have 
been stated where confiscation is not an issue, and using solely facts 
as to income, expenses, value of land, and structures, etc., determined 
by the Secretary of Agriculture, or fixed by his witnesses, the deci- 
sion and order are void, 


Interstate Commerce Commission v. Northern P. RP. Co., 216 U.S. 
538, 54 L. ed. 608, 30 S. Ct. 417; Interstate Commerce Commission v. 
Louisville & N. R. Co., 227 ou . §. 88, 57 L. ed. 481, 38 S. Ct. 185: 
Florida East Coast R. Co. v. United States, 234 U.S. 167, 58 1. ed. 

1267, 84 S. Ct. 867; Great can R. Co. v. Minnesota, 238 U.S 
340, 59 L. ed. 1337, 35 S. Ct. 753, P.U.R.1915D, 701; Missouri ea rel. 
Southwestern Bell Teleph. Co. v. Public Serv. Commission, 262 U.S. 
276, 67 L. ed. 981, 43S. Ct. 544, 31 A.L.R. 807; Publie Utility Comrs. 
v, New York Teleph. Co., 271 U.S. 23, 70 L. ed. 808, 46 S. Ct. 363; 
MecCardle v. Indianapolis Water Co., 272 U. S. 400, 71 L. ed. 316, 
47 S. Ct. 144; Z'ugg Bros. & Moorhead y. United States, 280 U.S 
120, 74 L. ed. 524, 50 : Ct. — Beaumont, S. L. & W. PR. Co. v. 
United States, 282 U. S. 74, 75, L. ed. 221, 51S. Ct. 1; Florida vy. 
United States, 282 U.S. 194, 75 L, ed. 291, 51S. Ct. 119; Southern 
R. Co. v. Virginia, 290) ~ . &. 190, 78, L. ed. 260, 54S. Ct. 148; West 
Ohio Gas Co. v. Public Utilities Commission, 294 U.S. 79, 79 L. ed. 
773, 55 S. Ct. 324; United States v. Baltimore & O. R. Co., 293, U.S. 
454, 79 L. ed. 587, 55 S. Ct. 268; United States v. Chicago, M. St. P. 
& P. R. Co., 294 U. S. 499, 79 L. ed. 1023, 55 S. Ct. 462; Atchison, 7. 
& S. F. R. Co. v. United States, 295 U. S. 193, 79 L. ed. 1882, = S. 
Ct. 748; A. L. A. Schechter Poultry Corp. v. United States, 295 U. 
195, 79 L. ed. 1570, 55 S. Ct. 887, 97 A.L.R. 947. 
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The order of the Secretary with respect to feed lot charges was 
void, 

United States vy. Chicago, M. St. P. & P. R. Co., 294 U. S. 499, 
510, 511, 79 L. ed. 1028, 1031, 1032, 55 S. Ct. 462; Chicago, M. & St. 
P. R. Co. v. Polt, 232 U.S. 165, 168, 58, L. ed. 554, 555, 34 S. Ct. 301; 
West Ohio Gas Co. v. Public Utilities C ommission, 294 U. S. 63, 71, 
79 L. ed. 701, 769,55 S. Ct. 316; Tagg Bros. & Miselash V. United 
States, 280 U.S. 420, 442, 74 L. ed. 524, 536, 50 S. Ct. 220; Skinner 
& EF. Corp. v. United States, 249 U. S. 557, 63 L. ed. 772, 39 S. Ct. 
375; Texas & P. R. Co. v. United States, 289 U. S. 627, 650, 77 L. ed. 
1410, 1428, 53 S. Ct. 768. 

Operation of the “Transit House” is clearly a matter within the 
business judgment of appellant’s management. 

Missouri ex rel, Southwestern Bell Teleph. Co. v . Public Serv. 
Commission, 262 U.S. 276. 288. 67 L. ed. 981. 985. 438 . Ct. 544, 31 
A.L.R. 807; Mobile Gas Co. y. Patterson (D. C.), 293 F. 208, 226; 
Consolidated Gas Co. v. Newton (D. C.), 267 F. 231, 255; North- 
western Bell Teleph. Co. v. Spillman (C. C. A. 2d), 6 F. (2d) 
663, 665; Citizens’ Gas Co. v. Public Serv. Commission (D.C.), 8 F. 
(2d) 682, 684; Pacific Teleph. & Teleg. Co. v. Whitcomb (D.C.), 
12 F, (2d) 279, 285; Brooklyn Borough Gas Co. v. Prendergast 
(D. C.), 16 F. (2d) 615, ae Denver Union Stockh Yards Co. v. 
United States (D. C.), 57 F. (2d) 735, 753. 

Appellant’s property, vb and useful for stockyard purposes, has 
a substantial going concern value, in addition to the bare value of 
the land and structures. 

Knoxville v. Knoxville Water Co., 212 U. S 1, 53 L. ed. 371, 29 
S. Ct. 148; Omaha v. Omaha Water Co., 218 U. S. 180, 54 L. ed. 991, 
30 S. a 615, . L.R.A.(N.S.) 1084; Des Moines Gas Co. v. Des 
Moines, 238 U.S. 153, 59 L. ed. 1244, 35 S. Ct. 811, P.U.R. 1915D, 
577; Den nver V. a nver Union Water Co., 246 U.S, 178, 62 L. ed. 
649, 88 S. Ct. 278, P.U.R.1918C, 640; Lincoln Gas & EF. L. Co. v. 
Lincoln, 250 U. S. sae 63 L. ed. 968, 39 S. Ct. 454; Galveston Elec- 
tric Co. v. Galveston, 258 U.S. 388, 66 L. ed. 678, 42 S. Ct. 351; Blue- 
field Waterworks & pine tg Co. v. Publie Serv. Commission, 262 
U.S. 679, 67 L. ed. 1176, 48 S. Ct. 675; McCardle vy. Indianapolis 
Water Co., 272 U.S. 400, 71 L. ed, 316, 47 S. Ct. 144; Los Angeles 
Gas & EF. Corp. v. Railroad Commission, 289 Ue S. 287, 77 L. ed. 
1180, 53 S. 637; Dayton Power & Light Co. v. Public Utilities 
Commission, 292 U.S. 290, 78 L. ed. 1267, 54 S. Ct. 647; Columbus 
Gas & Fuel Co. v. Public Utilities Commission, 292 U. S. 398, 78 
L. ed. 1327, 54 S. Ct. 763, 91 A.L.R, 1403, 
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The cost of reproduction new of appellant’s structures, less depre- 
ciation, as determined by the Secretary, was not supported by any 


legal evidence. 
Interstate Commerce Commission v. 


U. S. 88, 93, 57 L. ed. 431, 434, 33 S. Ct. 


Louisville & N. R. Co., 227 
185: United States v. Abilene 


&S, R. Co., 265 U.S. 274, 288, 68 L. ed. 1016, 1023, 44 S. Ct. 565; 


(Greencastle Waterworks Co. v. Publie 
31 F. (2d) 600. 


Serv, Commission (D. C.), 


The annual allowance for a depreciation reserve fixed by the Sec- 
retary was inadequate, contrary to the evidence, beyond his statutory 


powers, confiscatory, and void. 


St. Joseph Stockyards Co, v. United States (D. C.), 58 F. (2d) 


00: Hnowville v. Knoxville Water Co.. 2 


S. Ct. 148: San Joaquin ch, R. Can 


912 te S. Po 53 . ed. 301, 29 
al & Irrig. Co. v. Stanislaus 


County (C. C.), 191 F. 815, 886; Pioneer Teleph. & Teleg. Co. v. 
Westenhaver, 29 Okla. 429, 118 P. 354, 363, 38 L.R.A.(N.S.) 1209; 


Ft. Worth Gas Co. v. Ft. Worth (D. 


C.), 35 F. (2d) 748, 747: 


Wichita Gas Co, vy. Public Serv. Commission (D.C.), 2 F. Supp. 
122, 727; Pacific Gas & EB. Co. vy. Railroad Commission (D.C.), 5 F 
Supp. 878, 880; Chesapeake & P. Teleph. Co. v. West (D.C.), T F. 


Supp. 214, 236; Clarh’s Ferry Bridge 


sion, 291 U.S. 227, 78 L. ed. 767, 54 S. 
nois Bell Teleph. Co., 292 U. S. 151, 7 


Missouri ex rel. Southwestern Bell Tele 


mission, 262 U.S. 276, 289, 67 L. ed. 981, 


SOT. 
Assistant Attorney General John Dic 


Co. v. Public Serv. Commis- 
Ct. 427; Lindheimer v. Illi- 
8 L. ed. 1182, 54 S. Ct. 658; 
ph. Corn. Public Serv. Com- 
985, 43S. Ct. 544, 31 A.L.R. 


ichinson, of Washington, D. C., 


argued the cause, and, with Solicitor General Reed, Special Assist- 
ant to the Attorney General Wendell Berge, and Messrs. J. Stephen 


Doyle, Jr., and G. N. Dagger, also o 
brief for appellees: 
The commercial hotel known as the 


f Washington, D. C., filed a 


“Transit House” is not used 


and useful in the rendition of stockyard services, and the action of 


the Secretary in excluding the value « 
the rate base was lawful. 


Minnesota Rate Cases (Simpson vy. 


1916 A, 18; San Diego Land & Town ¢ 
139, 757, 43 L. ed. 1154, 1161, 19 S. Ct. 


‘Bee a On, 912 U ‘ S. 19, 41, 53 L. ed. 382. 


of the “Transit House” from 


Shepard), 230 U.S. 352, 434, 
57 L. ed. 1511, 1555, 33S. Ct. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 
‘0, V. National City, 174 U.S. 


804: Willcow v. Consolidated 
395, 29'S. Ct. 192, 48 LRA. 


N.S.) 1134, 15 Ann Cas. 1034; Bluefield Waterworks & Improv. Co. 


v. Public Serv. Commission, 262 U. 


S. 679, 690, 67 L. ed. 1176, 1181, 
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43S. Ct. 675; Houston v. Southwestern Bell Teleph. Co., 259 U. 8. 
318, 324, 66 L. ed. 961, 964, 42 S. Ct. 486; Los Angeles Gas & EF. 
Corp. v. Railroad Commission, 289 U.S. 287, 310, 311, 77 L. ed. 1180, 
1195, 1196, 53 S. Ct. 687. 

The Secretary properly refused to make a separate additional al- 
lowance for going concern value over and above the amount therefor 
which was included in the other items going to make up the rate 
base. 


Des Moines Gas Co. v. Des Moines, 238 U. S. 158, 59 L. ed. 1244, J ice 


- 85 8. Ct. 811, P.U.R. 1915D, 577; Denver Union Stock Yard Co. vy. 
United States, (D.C.), 57 F. (2d) 735; Galveston Electric Co. vy. 
Galveston, 258 U. S. 388, 66 L. ed. 678, 42 S. Ct. 351; Los Angeles 
Gas & FE. Corp. v. Railroad Commission, 289 U.S. 287, 77 L. ed. 1180, 
53S. Ct. 687; Georgia R. & Power Co. v. Railroad Commission, 262 
U. S. 625, 67 L. ed. 1144, 43 S. Ct. 680; Columbus Gas & Fuel Co. vy. 
Public Utilities Commission, 292 U. S. 898, 78 L. ed. 1327, 54 S. Ct. 
763, 91 A.L.R. 1403; Cedar Rapids Gaslight Co. v. Cedar Rapids, 
223 U.S. 655, 56 L. ed. 594, 32 S. Ct. 389; Dayton Power & L. Co, 
v. Public Utilities Commission, 292 U. S. 290, 78 L. ed. 1267, 54 S. 
Ct. 647. 

The maximum rates prescribed by the order of the Secretary are 
sufficient to yield a fair return on the fair value of appellant’s used 
and useful property. 

Clark’s Ferry Bridge Co. v. Publie Serv. Commission, 291 U. S. 
227, 78 L. ed. 767, 54 S. Ct. 427; Smith v. Illinois Bell Teleph. Co. 
282 U.S. 183, 75 L. ed. 255, 51 S. Ct. 65; Lindheimer v. Illinois Bell 
Teleph. Co., 292 U.S. 151, 78 LL. ed. 1182, 54 S. Ct. 658. 

The findings of the Secretary which were the basis of his earlier 
order entered in 1931 were not res judicata, and were not binding 
upon him in prescribing maximum reasonable rates after the second 
hearing in 1933. 

St. Joseph Stockyards Co. v. United States (D.C.), 58 F. (2d) 
290; Atchison, T. d 8S. F. R. Co. v. United States, 284 U. S. 248, 76 
L. ed. 273, 52 S. Ct. 146; Tagg Bros. & Moorhead v. United States, 
280 U. S. 420, 74 L. ed. 524, 50 S. Ct. 220; Clark’s Ferry Bridge Co. 
v. Public Serv. Commission, 291 U. S. 227, 78 L. ed. 767, 54 S. Ct. 
427; Virginian R. Co. v. United States, 272 U. S. 658, 71 L. ed. 463, 
47 S. Ct. 222. 

Mr. Cuter Justice Hueues delivered the opinion of the Court. 


This suit was brought by St. Joseph Stock Yards Company to re- 
strain the enforcement of an order of the Secretary of Agriculture 
fixing maximum rates for the Company’s services. The District 
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Court composed of three judges dismissed the bill of complaint 
(11 F. Supp. 322) and appeal lies directly to this Court. U.S.C. A. 
title 7, § 217; U.S.C.A. title 28, § 47. 

In October, 1929, the Secretary of Agriculture initiated a general 
inquiry into the reasonableness of appellant’s rates. After hearing, 
the Secretary prescribed maximum rates which were enjoined by the 
District Court. St. Joseph Stockyards Co. vy, United States (D.C), 
58 F. (2d) 290. The Secretary reopened the proceeding and hearing 
was had in 1933. While the matter was under consideration, appel- 
lant filed in February, 1934, a petition for a further hearing. On 
May 4, 1924, the Secretary denied the petition and made the order 
now in question. 

The validity of the provisions of the Packers and Stockyards Act 
[August 15] 1921 (42 Stat. at L. 159, chap. 64, U. S. C. A. title 7, 
§§ 181-229) authorizing the Secretary of Agriculture to prescribe 
maximum charges for the services of stock yards has been sustained. 
Stafford v. Wallace, 258 U.S. 495, 66 L. ed. 735, 42 S. Ct. 397, 23 
A.L.R 229; Tagg Bros. & Moorhead y. United States, 280 U.S. 420, 
74 L. ed. 524, 50S. Ct. 220. In this suit, appellant attacked the Sec- 
retary’s order as lacking the support of essential findings, and also 
as confiscatory, thus violating the Fifth Amendment of the Federal 
Constitution. The denial of the request for a further hearing was 
assailed. No additional evidence was introduced in the District 
Court and the case was submitted at the final hearing upon the 
record made before the Secretary. 

First—The_ Secretary’s findings—The findings are elaborate. 
They include detailed findings with respect to the services rendered 
by appellant and its rates, the used and useful character of appel- 
lant’s property, the valuation of used and useful land, the value of 
appellant’s structures on the basis of cost of reproduction new less 
depreciation, working capital, going concern value, fair value on the 
basis of the facts found, fair rate of return, reasonable operating 
expenses (including repairs, depreciation and taxes), necessary rev- 
enue and volume of business. The Secretary found that the existing 
rates produced revenues in excess of those necessary to pay reason- 
able expenses and afford a fair return; that “the schedule of rates 
and charges now in effect is unreasonable and unjustly discrimi- 
natory.” 

As a guide to his determination of reasonable rates, the Secretary 
caused an analysis to be made of the books and records of the appel- 
lant covering the six-year period from 1927 to 1932, He reached 
his conclusion in the light of that evidence. Appellant contends that, 
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as a prerequisite to a reduction of rates, it was necessary for the 
Secretary to find that the rates were unreasonable “at the time of 
the hearing” and that there were no findings to support such a con- 
clusion with respect to the year 1932, the year immediately preced- 
ing the hearing. But in determining whether the existing rates were 
unreasonable, the Secretary was not confined to evidence as to their 
operation at the precise time of his hearing, or in the months, or 
even a year, immediately prior thereto. He was entitled to consider 
-the conditions which then obtained and also to extend his examina- 
tion over such a reasonable period of past operations as would enable 
him to make a fair prediction in fixing the maximum rates to be 
charged in the future. The Secretary had before him the particular 
conditions which prevailed in the year 1932 and in the selection of 
the six-year period including that year, and in not taking the year 
1932 as a sole criterion, we find nothing arbitrary. There are also 
objections to the failure of the Secretary to make specific findings 
on certain points of fact. but. so far as the requirement of findings 
is concerned, we think that the extensive findings that were made 
adequately supported his order. 

Second.—The refusal of the Secretary to reopen the proceeding.— 
The hearing was closed on February 16, 1933. In the following 
January, a copy of the proposed order was transmitted to counsel 
for appellant and opportunity was given to file exceptions. Numer- 
ous exceptions were filed and at the same time (February, 1934) 
appellant asked for a further hearing upon the ground that there 
had been such a serious change in conditions affecting the value of 


the Company’s property, its income, and the probable receipts of 


live stock and expenses of its yards, that the record no longer fairly 
reflected these matters. The application pointed to the Agricultural 
Adjustment Act of May 12, 1933 [48 Stat. at L. 31. chap. 25, U. S. 
C. A. title 7, § 601], the National Industrial Recovery Act of June 
16, 1933 [48 Stat. at L. 195, chap. 90, U. S. C. A. title 15, § 
701], and the Gold Reserve Act of January 30, 1934 [48 Stat. 
at L. 337, chap. 6, U. S. C. A. title 31, § 440]—all as producing 
changes of which account should be taken. Appellant also al- 
leged that its books and records were available to give the com- 
plete results of its operations for the year 1933, which showed a 
lower net operating income than that stated in the Secretary’s pro- 
posed report. The Secretary heard argument, made an informal 
investigation, and denied the application. He was careful to say 
that, while as a result of his investigation he found no adequate 
ground for reopening the proceeding, he did not use the facts thus 
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elicited as a part of the record upon which his determination of 
rates was based. After stating what he deemed to be comparative 
results of operations in 1933, and in January and February, 1934, 
the Secretary gave as the general grounds for his action that it was 
inevitable that in such determinations considerable time must be 
consumed and that there would be some economic change; that ap- 
pellant had obtained one rehearing because the first hearing had 


been followed by a general business depression which adversely 
affected its gross revenues; that it sought another because since the 
last hearing there had been a general improvement in those condi- 
tions; that in determining the values used as a rate base, “depres- 
sion or stagnation values” had carefully been avoided and  “nor- 
mals” used; that the prescribed rates which the Secretary deemed to 
be fair at that time would, “as the economic improvement continues, 
become liberal; that the matter had been “in hearing and litiga- 
tion since the year 1929” and the time had come for decision. 

The decree of the District Court was filed on May 1, 1985. Despite 
the opportunity which the suit afforded, the record shows no en- 
deavor on the part of appellant to prove any additional facts as to 
the conditions which obtained in 1933, or as to its operations in that 
year or at any time down to the hearing in the’ District Court, or 
as to any matter outside the record which had been made before the 
Secretary. The court concluded that the effect of the legislation of 
1933 was speculative; that the difference between the amount which 
appellant claimed would have been earned under the prescribed 
‘ates, if applied to the business of 1933, and the amount found by 
the Secretary to constitute the reasonable net return, was “too small 
to be taken as a guide for a rate”; that in order “to gauge the future,” 
the Secretary had taken six years, “two of which were deeply affected 
by the depression,” and that the experience before the Secretary 
“was up to ten days before the date of the hearing.” In that view 
the court decided that the proceeding should not be reopened and 
that the question of the effects urged by appellants in that relation 
should await the test of actual experience upon which, if sufficient 
reasons were shown, the Secretary’s order could be challenged. 11 F. 
Supp. p. 825. We find no error in that conclusion. If it be found 
that the rates as prescribed were not confiscatory, we see no reason 
for holding the Secretary’s order to be ineffective because of his 
refusal to reopen the proceeding. United States v. Northern P. Co., 
288 U.S. 490, 77 L. ed. 914, 53S. Ct. 406, 

Third —The scope of judicial review upon the issue of confisca- 
tion.—The question is not one of fixing a reasonable charge for a 
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mere personal service subject to regulation under the commerce 
power, as in the case of market agencies employing but little capital, 
See Zaqgg Bros. & Moorhead v. United States, supra (280 U.S. 488, 
439, 74 L. ed. 533, 534, 50 S. Ct. 220). Here, a large capital invest. 
ment is involved and the main issue is as to-the alleged confiscation 
of that investment. 


A preliminary question is presented by the contention that the 
District Court, in the presence of this issue, failed to exercise its 
independent judgment upon the facts. 11 F. Supp. 326-328. See Ohio 
* Valley Water Co. v. Ben Avon, 253 U. S. 287, 289, 64 L. ed. 908, 914, 
10'S. Ct. 527, P.U.R. 1920E, 814; Prendergast v. New York Teleph, 
C'o., 262 U.S. 43, 50, 67 L. ed. 853, 858, 43 S. Ct. 466; Bluefield Water. 
works & Improv. Co. v. Public Serv. Commission, 262 U. S. 679, 689, 
67 L. ed. 1176, 43S. Ct. 675; United R. & Electric Co. v. West, 280 U. 
S. 234, 251, 74 L. ed. 390, 409, 50 S. Ct. 123; Tagg Bros. & Moorhead 
v. United States, supra (280 U.S. 443, 444; 74 L. ed. 536, 537, 50 S. Ct. 
220); Phillips v. Commissioner of Internal Revenue, 283 U. S. 589, 
600, 75 L. ed. 1289, 1299, 51 S. Ct. 608; Crowell v. Benson, 285 U. §. 
22, 60, 76 L. ed. 598, 617, 52 S. Ct. 285; State Corp. Commission y, 
Wichita Gas Co., 290 U.S. 561, 569, 78 L. ed. 500, 504, 54 S. Ct. 321. 
The District Court thought that the question was still an open one un- 
der the Packers and Stockyards Act, and expressed the view that, even 
though the issue is one of confiscation, the court is bound to accept 
the findings of the Secretary if they are supported by substantial 
evidence and that it is not within the judicial province to weigh the 
evidence and pass upon the issues of fact. The Government points 
out that, notwithstanding what was said by the court upon this point, 
the court carefully analyzed the evidence, made many specific find- 
ings of its own, and in addition adopted, with certain exceptions, the 
findings of the Secretary. The Government insists that appellant 
thus had an adequate judicial review and, further, that the case is in 
equity and comes before the court on appeal, and that from every 
point of view the clear preponderance of the evidence shows that 
the prescribed rates were in fact just and reasonable. Hence, the 
Government says that the decree should be affirmed irrespective of 
possible error in the reasoning of the District Court. See West v. 
Chesapeake & P, Teleph. Co., 295 U.S. 662, 680, 79 L. ed. 1640, 1651, 
55 8. Ct. 894. 

In view, however, of the discussion in the court’s opinion,! the pre- 


‘See also Denver Union Stock Yard Co. v. United States (D. C.) 57 F. (2d) 785, 739; 
St. Joseph Stock Yards Co. v. United States (D. C.) 58 F. (2d) 290, 295; Union Stock Yards 
Co. v. United States (D. C.) 9 F. Supp. 864, 875; American Commission Co. v. United States 
(D. C.) 11 F. Supp. 965, 969. 
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liminary question should be considered. The fixing of rates is a 
legislative act. In determining the scope of judicial review of that 
act, there is a distinction between action within the sphere of 
legislative authority and action which transcends the limits of legis- 
lative power. Exercising its rate-making authority, the legislature 
has a broad discretion. It may exercise that authority directly, or 
through the agency it creates or appoints to act for that purpose 
in accordance with appropriate standards. The court does not sit 
as a board of revision to substitute its judgment for that of the legis- 
lature or its agents as to matters within the province of either. San 
Diego Land & Town Co, v. Jasper, 189 U.S. 489, 446, 47 L. ed. 892, 
896, 23 S. Ct. 571; Minnesota Rate Cases (Simpson v. Shepard), 230 
U. S. 352, 483, 57 L. ed. 1511, 1555, 33 S. Ct. 729, 48 L.R.A.(N.S.) 
1151, Ann, Cas. 1916A, 18; Los Angeles Gas & EF. Corp. v. Railroad 
Commission, 289 U. S. 287, 304, 77 L. ed. 1180, 1191, 53 S. Ct. 687. 
When the legislature itself acts within the broad field of legislative 
discretion, its determinations are conclusive. When the legislature 
appoints an agent to act within that sphere of legislative authority, 
it may endow the agent with power to make findings of fact which 
are conclusive, provided the requirements of due process which are 
specially applicable to such an agency are met, as in according a fair 
hearing and acting upon evidence and not arbitrarily. /nterstate 
Commerce Commission v. Louisville & N. R. Co., 227 U.S. 88, 91, 57 
LL. ed. 431, 433, 33 S. Ct. 185; Virginian R. Co. v. United States, 272 
U.S. 658, 663, 71 L. ed. 463, 467, 47 S. Ct. 222; Tagg Bros. & Moor- 
head v. United States, supra (280 U. S. 444, 74 L. ed. 537, 50 S. Ct. 
537) ; Florida v. United States, 292 U.S. 1, 12, 78 L. ed. 1077, 1086, 
54S. Ct. 603. In such cases, tha judicial inquiry into the facts goes 
no further than to ascertain whether there is evidence to support 
the findings, and the question of the weight of the evidence in deter- 
mining issues of fact lies with the legislative agency acting within 
its statutory authority. 

But the Constitution fixes limits to the rate-making power by pro- 
hibiting the deprivation of property without due process of law or 
the taking of private property for public use without just compen- 
sation. When the legislature acts directly, its action is subject to 
judicial scrutiny and determination in order to prevent the trans- 
gression of these limits of power. The legislature cannot preclude 
that scrutiny of determination by any declaration or legislative find- 
ing. Legislative declaration or finding is necessarily subject to inde- 
pendent judicial review upon the facts and the law by courts of com- 
petent jurisdiction to the end that the Constitution as the supreme 
law of the land may be maintained. Nor can the legislature escape 
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the constitutional limitation by authorizing its agent to make find- 
ings that the agent has kept within that limitation. Legislative 
agencies, with varying qualifications, work in a field peculiarly ex- 
posed to political demands. Some may be expert and impartial, 
others subservient. It is not difficult for them to observe the require- 
ments of law in giving a hearing and receiving evidence. But to 
say that their findings of fact may be made conclusive where con- 
stitutional rights of liberty and property are involved, although the 
_ evidence clearly establishes that the findings are wrong and consti- 
tutional rights have been invaded, is to place those rights at the 
mercy. of administrative officials and seriously to impair the security 
inherent in our judicial safeguards. That prospect, with our multi- 
plication of administrative agencies, is not one to be lightly regarded. 
Tt is said that we can retain judicial authority to examine the weight 
of evidence when the question concerns the right of personal liberty. 
But if this be so, it is not because we are privileged to perform our 
judicial duty in that case and for reasons of convenience to disre- 
gard it in others. The principle applies when rights either of per- 
son or of property are protected by constitutional restrictions. Under 
our system there is no warrant for the view that the judicial power 
of a competent court can be circumscribed by any legislative arrange- 
ment designed to give effect to administrative action going beyond 
the limits of constitutional authority. This is the purport of the 
decisions above cited with respect to the exercise of an independent 
judicial judgment upon the facts where con‘scation is alleged. The 
question under the Packers and Stockyards Act is not different from 
that arising under any other act, and we see no reason why those 
decisions should be overruled. 

But this judicial duty to exercise an independent judgment does 
not require or justify disregard of the weight which may properly 
attach to findings upon hearing and evidence. On the contrary, the 
judicial duty is performed in the light of the proceedings already 
had and may be greatly facilitated by the assembling and analysis 
of the facts in the course of the legislative determination. Judicial 
Judgment may be none the less appropriately independent because 
informed and aided bygthe sifting procedure of an expert legislative 
agency. Moreover, as the question is whether the legislative action 
has passed beyond the lowest limit of the permitted zone of reason- 
ableness into the forbidden reaches of confiscation, judicial scrutiny 
must of necessity take into account the entire legislative process, 
including the reasoning and findings upon which the legislative ac- 
tion rests. We have said that “in a question of rate-making there is a 
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strong presumption in favor of the conclusions reached by an experi- 
enced administrative body after a full hearing.” arnell v. Edwards, 
244 U. S. 564, 569, 61 L. ed. 1317, 1321, 37 S. Ct. 701, P.U.R.1917F, 
64. The established principle which guides the court in the exer- 
cise of its judgment on the entire case is that the complaining party 
sarries the burden of making a convincing showing and that the 
court will not interfere with the exercise of the rate-making power 
unless confiscation is clearly established. Los Angeles Gas & FE. 
Corp. v. Railroad Commission, 289 U.S. 287, 305, 77 L. ed. 1180, 
1192, 53 S. Ct. 637; Lindheimer v. Illinois Bell Teleph. Co., 292 
U.S. 151, 169, 78 L. ed. 1182, 1193, 54S. Ct. 658; Dayton Power & 
L. Co. v. Public Utilities Commission, 292 U.S. 290, 298, 78 L. ed. 
1267, 1274, 54S. Ct. 647. 

A cognate question was considered in Manufacturers R. Co. v. 
United States, 246 U. S. 457, 470, 488-490, 62 L. ed. 831, 837, 847, 
848, 38 S. Ct. 383. There, appellees insisted that the finding of the 
Interstate Commerce Commission upon the subject of confiscation 
was conclusive, or at least that it was not subject to be attacked upon 
evidence not presented to the Commission. We did not sustain that 
contention. Nevertheless, we pointed out that correct practice re- 
quired that “in ordinary cases, and where the opportunity is open,” 
all the pertinent evidence should be submitted in the first instance 
to the Commission. The Court did not approve the course that was 
pursued in that case “of withholding from the Commission essential 
portions of the evidence that is alleged to show the rate in question 
to be confiscatory.” And it was regarded as beyond debate that, 
where the Commission after full hearing had set aside a given rate 
as unreasonably high, it would require a “clear case” to justify a 
court, “upon evidence newly adduced but not in a proper sense newly 
discovered,” in annulling the action of the Commission upon the 
ground that the same rate was so unreasonably low as to deprive 
the carrier of its constitutional right of compensation. With that 
statement, the Court turned to an examination of the evidence. The 
principle thus recognized with respect to the weight to be accorded 
to action by the Commission after full hearing applies a fortiori 
when the case is heard upon the record made before the Commis- 
sion or, as in this case, upon the record made before the Secretary 
of Agriculture. It follows, in the application of this principle, that 
as the ultimate determination whether or not rates are confiscatory 
ordinarily rests upon a variety of subordinate or primary findings 
of fact as to particular elements, such findings made by a legislative 
agency after hearing will not be disturbed save as in particular in- 
stances they are plainly shown to be overborne. 
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As the District Court, despite its observations as to the scope of 
review, apparently did pass upon the evidence, making findings of 
its own and adopting findings of the Secretary, we do not think it 
necessary to remand the cause for further consideration and we turn 
to the other questions presented by the appeal. 

Fourth—V aluation of property, income, eapenses, and fair re- 
turn.—The Secretary found the fair value of appellant’s property. 
used and useful in its stockyards service, to be $2,743,000. The Dis- 
trict Court made certain additions of land which the Secretary had 
excluded from his appraisal, arriving at a rate base of $2,752,964. 
The Secretary found seven percent to be a reasonable rate of return, 
which would mean net earnings of $192,010 on his rate base, or 
$192,710 on that of the court below. The Secretary estimated that 
under the prescribed rates appellant’s net income available for return 
upon its investment would be $195,564 or 7.13 percent on his valu- 
ation. 

Elaborate briefs have discussed a host of details in attacking and 
defending these estimates. While we have examined the evidence and 
appellant’s contentions on each point, it is impracticable to attempt 
in this opinion to state more than our general conclusions. 

1.—Property values.—FYor the purpose of demonstrating that its 
rates were not unreasonable prior to 1932, appellant states that it 
adopts the findings of the Secretary in his first decision as to the 
total value of its property. That value was then fixed at $3,882,148, 
to which appellant adds the value of certain additional land now 
found to be used and useful, $329,163, giving 2 total value, which 
appellant says is applicable to the years 1927-1931, of $2,711,811. 
But the first hearing was begun and concluded in December, 1929, 
and while the order was not promulgated until July 20, 1931, it was 
predicated, as the District Court said in reviewing that order, upon 
the value of the property as of the year 1928 and the volume of 
business during that year. St. Joseph Stockyards Co. v. United 
States (D.C.), 58 F. (2d) p. 291. Appellant insisted in its bill of 
complaint in the first suit that the Secretary’s denial of its request 
for reopening was arbitrary, as economic conditions had materially 
changed since 1928. The District Court, applying the principle of 
our decision in Atchison, T. & S. F. R. Co. v. United States, 284 
U.S, 248, 76 1. ed. 278, 52 S. Ct. 146, held that a rehearing should 
have been granted. 58 IF, (2d) pp. 296, 297. The Secretary then 
vacated his prior order and reopened the proceeding. There is no 
question of res judicata. Tagg Bros. & Moorhead v. United States, 
supra (280 U.S. p. 445, 74 L. ed. 587, 50 S. Ct. 220) ; compare Clark’s 
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Ferry Bridge Co. v. Publie Serv. Commission, 291 U. 8S. 227, 233, 
78 L. ed. 767, 771, 54S. Ct. 427. Appellant could not obtain an exam- 
ination of the changed conditions with respect to its income and 
outlays in the period after 1928 and at the same time insist that the 
change in values due to the depression should be ignored. 

Appellant provides the physical facilities for a market and ren- 
ders various services in connection with livestock. It supplies office 
buildings, docks for loading and unloading, “chute pens,” “sales 
pens” and alleys, and the various appurtenances for the proper care 
of livestock that are essential to its service in warehousing. The 
property thus consists of land and various structures. 

Value of land—The Secretary found that of the land owned by 
appellant there were 4,410,361 square feet used and useful in its 
stockyards services. The District Court added 122,041 square feet. 
11 F. Supp. 336. Appellant complains, on this appeal, of the exclu- 
sion of the property known as the “Transit House” and of the value 
assigned to the property which was included in the rate base. 

The “Transit House” is a commercial hotel (occupying 15,805 
square feeet of land) with a limited patronage supplied by shippers 
and drivers of trucks. Appellant claims that the land and building 
are worth $120,148. Appellant points to the ruling of the Secretary 
in the first proceeding that the hotel should be considered a part of 
the used and useful property in the stockyards service. In his second 
decision, now under review, the Secretary found that the hotel was 
constructed many years ago when transportation facilities between 
the stockyard area and the “main-uptown” area were limited; that 
at the time of the first hearing the hotel was leased for a rental of 
$1,200 a year, and that the business had not warranted an increase. 
as provided in the lease, up to the time of the second hearing; that 
the decadence of the property had resulted principally from the 
development of good roads and the use of motor vehicles and the 
street car system of the city of St. Joseph, as well as from the change 
in the method of marketing livestock. It did not appear that the 
hotel produced enough revenue to pay taxes, insurance and upkeep. 
to say nothing of a return on its alleged value, and it is plain that if 
its value were to be included in the rate base the effect would be to 
levy an annual charge upon the patrons of the yards, principally the 
original shippers, in order to maintain hotel facilities on a non-com- 
pensatory basis for the special benefit of the truck drivers and others 
who patronized it. 

The District Court held that it would have to be shown very clearly 
that the business of the yards would be materially affected by the 
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absence of a nearby hotel before it could be said that its maintenance 
was so related to the stockyards business as to be properly included 
in fixing the rate for yard services. The court said that there was 
no such showing. We take the same view. 

The land found to be used and useful is divided into several zones. 
Appellant assigns error in valuation only in the case of Zone A, in 


which, however, 70 percent of the used and useful land or 3,003,973 
square feet, is included. The Secretary valued this land at 16 cents 
per square foot, or at $480,655, Appellant contends that it is worth 
at least $275,164 more, which would be at the rate of about 25 cents 
a square foot. 

Expert witnesses for both parties testified at length. At the first 
hearing, in 1929, two witnesses for appellant valued the land in Zone 
A at 30 cents per square foot. The witness for the Government 
valued it at 35 cents, predicated upon its particular value for stock- 
yard use; otherwise at 20 cents. Before the second hearing, in 1933, 
two of these witnesses had died. The surviving witness for appellant 
again testified giving a value, as of August, 1932, of 26 cents per 
square foot, and a second witness for appellant thought it worth 35 
cents. The new witness for the Government placed the value as of 
November, 1932, at $5,000 an acre, or about 1114 cents per square foot. 

All the witnesses were highly qualified experts. Their valuations 
were of the naked land, without improvements. The three witnesses 
at the second hearing had collaborated in examining about 147 dif- 
ferent transactions relating to property in the general vicinity, but 
they reached independent conclusions. The Government’s witness 
attached special weight to five sales, or groups cr sales, made at differ- 
ent times from 1918 to 1930 at prices as low or lower than the valu- 
ation he fixed. Appellant points to other transfers at other loca- 
tions at higher prices. Manifestly these transactions involved col- 
lateral inquiries and in the end simply afforded information of vary- 
ing significance to aid the forming of an expert judgment. Appel- 
lant recognizes the impracticability of attempting to analyze “the 
rather involved transfers and locations in an attempt to determine 
the truth as between the land appraisers.” Accordingly, appellant 
seeks to demonstrate that the Secretary’s finding is vitiated by what 
is asserted to be his reliance upon an erroneous analysis of a sale by 
appellant, in 1929, of the entire capital stock of a terminal belt rail- 
way company which served the stockyards and the adjacent indus- 
trial area. It is said that none of the expert witnesses based their 
appraisals upon that transaction. We think that appellant overesti- 
mates the relative weight given to it by the Secretary and fails to 
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take proper account of the effect of its use. The Secretary found 
that the valuation by the Government’s witness at 1114 cents per 
square foot was “well supported by analysis of transactions in adja- 
cent and similar lands,” but the Secretary thought that the witness 
had failed to give consideration to the belt railway sale. That led 
the Secretary to give a higher valuation than that of the Govern- 
ment’s witness. And on all the evidence the Secretary fixed the 
value at 16 cents per square foot which he said did not represent 
“depression or stagnation value” but constituted “the reasonable nor- 
mal value of the land giving weight to values existing immediately 
preceding as well as those existing during the present depression.” 
The weight to be accorded to the testimony of the experts cannot 
be determined without understanding their approach to the ques- 
tion and the criteria which governed their estimates. The testimony 
of appellant’s witnesses shows quite clearly that they proceeded, in 
part at least, upon an erroneous basis. The Packers and Stockyards 
Act treats the various stockyards of the country “as great national 
public utilities to promote the flow of commerce from the ranges 
and farms of the West to the consumers in the East.” It assumes 
that “they conduct a business affected by a public use of a national 
character and subject to national regulation.” Stafford v. Wallace, 
supra (258 U.S. p. 516, 66 L. ed. 741, 42 S. Ct. 397, 23 A.L.R. 229). 
Appellant, conducting such a business, was entitled to be allowed 
in the fixing of its rates the fair market value of its land for all 
available uses and purposes, which would include any element of 
value that it might have by reason of special adaptation to particular 
uses. But it was not entitled to an increase over that fair market 
value by virtue of the public use. Minnesota Rate Cases (Simpson 
v. Shepard), 230 U.S. 352, 451, 455, 57 L. ed. 1511, 1562, 1564, 33 
S. Ct. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18; Clark’s 
Ferry Bridge Co, v. Publie Serv. Commission, supra (291 U.S. p. 
238, 78 L. ed. 773, 54 S. Ct. 427). We think that appellant’s wit- 
nesses failed to give proper heed to this principle. Their testimony 
indicates that they did not consider simply the availability of the 
land for all uses and purposes, including its availability for a stock- 
yard, but attached special weight to the actual and profitable public 
use., They apparently included in their estimates an increment of 
value, by virtue of that use, which is inadmissible in a proceeding 
to determine the reasonable rates to be charged for the public service. 
The point is illustrated by the difference in their estimate of the 
value of the land in Zone B. That is a tract of about seventeen 
acres adjoining Zone A. One of appellant’s witnesses described the 
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-land in Zone B as “of the same character” as that occupied by ap- 
pellant’s hog sheds and that it had equal railroad service. It was 
said to adjoin that portion of appellant’s land which “is actively 
used in the conduct of its business.” The other witness for appel- 
lant said that “with respect to topography, rail service and accessi- 
bility this ground is much the same as Zone A, which lies immediately 
to the north.” But the first witness placed a value of 13 cents per 
square foot on the land in Zone B as compared with 26 cents per 
square foot on that of Zone A, and the second witness valued the 
- former at 15 cents per square foot and the latter at 35 cents. The 
first witness said that Zone B was not valued as high as Zone A 
because “it is not actually in use” by appellant “for the immediate 
conduct of its business but is in waiting”; that it “had not been 
brought into its highest and best use” but when it had been brought 
into that use, it would “be worth just as much as the land in tract 
A.” When we consider that the question was of the fair market 
value of the bare land in the light of its availability, but without 
improvements (which were separately valued), the erroneous theory 
on which appellant’s witnesses valued Zone A is apparent. The Sec- 
retary fixed the value of the land in Zone A and the similarly avail- 
able land in Zone B at the same amount. 

Our conclusion is that the evidence falls short of that convincing 
character which would justify us in disturbing the Secretary’s 
finding. 

Value of structures——There appears to be no dispute as to the 
method of valuation, which was on the basis of cost of reproduction 
new, less depreciation. The property was inventoried and appraised 
independently by two qualified engineers, one employed by appellant 
and the other by the Government. Their estimates of the cost of 
reproduction new were not very far apart. On that evidence the 
Secretary found that cost, excluding non-useful property, to be 
$2,637,186. This included construction overheads, general salaries 
and expenses, legal expenses, compensation of architects and engi- 
neers, fire and tornado insurance, workmen’s compensation and public 
liability insurance, and taxes during construction, making a total 
of $2,494,048, on the 1927 inventory, which was increased by $143,148 
for the additions and betterments to 1932. 

Appellant presents no contention as to this valuation but contests 
the amount deducted by the Secretary for existing depreciation. He 
took 76.04 percent of the cost of reproduction new as representing 
the depreciated value of the structures and thus his deduction 
amounted to $597,570. That was close to the estimate of the Gov- 
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ernment’s engineer. Appellant’s engineer testified that the present 
condition was 89 percent. 

Appellant’s contention is that there was no evidence to support 
the Secretary’s deduction for existing depreciation and that the only 
legal evidence on this point was that of appellant’s witness. The 
precise criticism is that the percentage used by the Government’s 
engineer in his testimony was based on an average of percentages 
given by five of his assistants, none of whom testified. It appears. 
however, that the Government’s witness had personally inspected 
the property in preparation for the first hearing, at which he testi- 
fied as to the result of the inspection and the methods he adopted. 
At the second hearing he testified that he followed the principles of 
his first appraisal in that of 1932, except that he had his five assistant 
engineers make separate estimates of which he took the average. In 
answer to appellant’s contention as to their failure to testify, the 
Government produces a stipulation as to the record which shows 
that when the exhibits covering the appraisal by the Government’s 
witness and the estimates of the assistants were offered in evidence, 
the Government’s counsel stated that if there was any objection upon 
the ground that they had not testified, the Government would pro- 
duce any or all of them for cross-examination respecting the exhibits. 
Later, after an opportunity for an examination of the exhibits by 
appellant’s counsel, they were received in evidence, appellant’s coun- 
sel stating that no objection was made other than the general one 
theretofore made, and applicable throughout the proceeding, that 
the Secretary had no power to find the value of appellant’s prop- 
erty. Appellant did not seek to avail itself of the Government’s 
offer to produce the assistants. In these circumstances we find no 
basis for the argument that the testimony of the Government’s wit- 
ness as to the existing depreciation and the accompanying exhibits 
should not be considered. The Secretary reviewed the method 
adopted by appellant’s engineer as compared with that of the Gov- 
ernment’s engineer and reached a reasoned conclusion upon all the 
evidence. We think that the evidence affords no sufficient ground 
for upsetting his finding. 

The remaining contention affecting the rate base is in relation to 
going concern value. 


Going concern value——Appellant’s witness, who testified at length 
at both hearings, followed an elaborate method involving assump- 
tions and speculations of the sort which fail to furnish a sound basis 
for computing a separate allowance for that element. Compare 
Galveston Electric Co. v. Galveston, 258 U.S. 388, 394, 66 L. ed. 678, 
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682, 42 S. Ct. 851; Los Angeles Gas & F. Corp. v. Railroad Commis. 
sion, supra (289 U. S. pp. 314, 318, 319, 77 L. ed. 1197, 1199, 1200, 
53 S. Ct. 637); Dayton Power & L, Co. v. Public Utilities Commis- 
sion, 292 U.S. 290, 309, 78 L. ed. 1267, 1280, 54 S. Ct. 647; Columbus 
Gas & Fuel Co. v. Public Utilities Commission, 292 U. S. 398, 412, 
78 L. ed. 1327, 1335, 54 S. Ct. 763, 91 A.L.R. 1403. The witness dif- 
ferentiated his method from the “past deficit” method. Galveston 
Electric Co. v. Galveston, 258 U. S. 288, 66 L. ed. 678, 42 S. Ct. 351, 
supra. He styled his method as “the cost of reproduction method 
’ of evaluating the business.” It compared “to the past deficit method 
in just exactly the same way that reproduction new of physical prop- 
erty compares to historical cost of physical property.” His calcu- 
lations depended upon assumptions of theoretical future deficits. 
They involved elaborate guesswork, according to assumed valuations 
of physical plant, the length of time required for the complete re- 
covery of the business, and the rate of return. At the first hearing 
he computed the going concern value at $666,666. At the second 
hearing, by a similar method, he made various calculations depend- 
ent on assumed valuations of the property, that is, $294,000 on a 
total valuation of $5,000,000 ; $358,000 on a valuation of approximate- 
ly $3,500,000; and about $400,000, or approximately 22% percent of 
the physical plant value on a valuation of $2,000,000. That is, as he 
said, “Depending upon the final value as fixed by the Secretary, the 
going value will range in approximately a straight line variation” 
between the limits of 2214 per cent for a minimum value of $2,000,- 
000, and 6 per cent or $294,000 for a maximum value of $5,000,000.” 
The Secretary treated such speculations as “in no real sense evi- 
dence.” We agree with that conclusion. 

Appellant contends, however, that the Secretary and the District 
Court erred in saying that appellant’s claim is based wholly upon 
the testimony of this witness. Appellant strongly relies upon the 
fact that on the first hearing the Secretary made an allowance of 
$300,000 for going concern value and that in his answer in the first 
suit he denied that no evidence upon that subject had been offered 
on the Secretary’s behalf, but on the contrary stated that much evi- 
dence was introduced by the Secretary tending to show the value 
of that element. That answer was made to the allegation that appel- 
lant was entitled to an allowance of at least $666,663, and the Sec- 
retary further answered that the separate allowance he had made 
was more than adequate. 


The Secretary was not estopped or controlled by the ruling in the 
first proceeding. He was entitled, and it was his duty, to re-examine 
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the case on the second hearing and to reach the conclusion which the 
evidence justified. In that process, he in effect overruled the earlier 
allowance and left it without force. The question remains one of 
evidence. The Secretary recognized the fact that there is an ele- 
ment of value in an “established plant doing business and earning 
money over one not thus advanced.” But he thought that in the 
rate base he had fixed there was an adequate allowance for that ele- 
ment and that it was “inextricably interwoven with other values.” 
The Government’s argument in support of this view points to the 
overheads allowed and emphasizes the fact that the Secretary’s 
method took as his basis reproduction cost “unmodified by consider- 
ations of actual or historical cost.” It is urged that the Secretary 
in fact made a liberal valuation which gave a margin large enough 
to cover the value inherent in a going concern. 

We think it unnecessary to review that argument in detail. The 
decisive point on this appeal is that in seeking a separate allowance 
for going concern value, in addition to the value of the physical 
plant as found, and in maintaining that the property was being con- 
fiscated because of the absence of that allowance, it was incumbent 
upon appellant to furnish convincing proof. That proof we do not 
find in the record. 

Operating expenses—The point of contention is the annual allow- 
ance for depreciation reserve. The argument that the Secretary was 
without authority to prescribe the amount of this allowance is obvi- 
ously ineffectual. In fixing reasonable rates for the stockyards 
service it was necessary for the Secretary to ascertain the outlays 
which that service would require and the amount which should rea- 
sonably be reserved out of income to cover depreciation in the prop- 
erty used. It was also necessary for the Secretary in estimating the 
latter allowance to examine the history of the property and the 
amounts which in the course of appellant’s operations had been found 
necessary for repairs and replacements. On the facts disclosed by 
the extensive evidence, the Secretary concluded that $50,000 was an 
adequate amount to be included in appellant’s annual expenses “to 
cover repairs and provision for depreciation reserve.” The Secre- 
tary had found that the amount expended for repairs on appellant’s 
used and useful property for the preceding ten years had averaged 
about $38,500 a year. This finding does not appear to be contested, 
and from it appellant concludes that the Secretary has allowed the 
remainder of $80,000, or $41,500, to be carried annually to the depre- 
ciation reserve account. Appellant insists that the yearly deprecia- 
tion allowance should be not less than $100,000. 
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On December 31, 1932, appellant had accumulated a depreciation 
reserve of $1,771,063. This reserve had been accumulated since 1914. 
In an appraisal made by the American Appraisal Company in 1922, 
on the basis of reproduction new, the then existing depreciation was 
estimated at $621,171 and a reserve of that amount was then pro- 
vided by a surplus adjustment. From that time until 1932 appel- 
lant set aside from $120,000 to $130,000 annually making a total pro- 
vided for depreciation since 1914 of about $1,887,000. In that entire 
period, by the computation of the Government which does not seem 
‘to be controverted, there had been charged against the depreciation 
reserve for retirements only about $116,405, of which about $103,500 
were for retirements in the period 1922 to 1932, inclusive. The Gov- 
ernment contends that the structural property in the pen areas, 
embracing pens, fences, runways and other yard structures, had been 
kept in proper operating condition principally by ordinary repairs 
and piecemeal replacements. The Government argues that the cost 
of reproduction new of this part of the property is approximately 
one-half of the reproduction cost of the entire property, and that 
from 1916 to 1982 the value of that portion of the property which 
was retired amounted to about $40,000. Appellant states that in 
1926 to 1930, inclusive, the amount of pen structures which were 
retired was $41,639. On the other hand, it appears that the amount 
set up for depreciation on that class of assets was over $600,000. 

Whatever may be said of this or that detail, it is quite clear that 
the amounts carried annually to the depreciation reserve were ex- 
cessive. The Government’s analysis tends to show that an average 
of approximately $47,000 annually would have been sufficient to take 
care of the repairs, maintenance and retirements during the period 
for which the financial history of appellant is available, and that 
the Secretary’s allowance of $80,000 for both repairs and deprecia- 
tion reserve is about $33,000 in excess of the amount shown to be 
actually required on the basis of that experience. 

In the light of appellant’s practice in accumulating an excessive 
reserve by its charges to operating expenses, a close examination was 
called for and a considerable deduction in the amount of such allow- 
ances in fixing reasonable rates was necessary. We have had occa- 
sion recently to discuss the general question of depreciation reserves 
at some length (Lindheimer vy. Illinois Bell Teleph. Co., 292 U.S. 
151, 78 L. ed. 1182, 54 S. Ct. 658) and we need not repeat what was 
there said. The question now presented is one of sound judgment 
upon the present record. We agree with the District Court that the 
Secretary endeavored to reach a fair conclusion and that the Gov- 








ation 
1914. 
1922, 
was 
pro- 
»pel- 
pro- 
itire 
seem 
tion 
900 
iOvV- 
eas, 
een 
airs 
cost 
tely 
hat 
Vich 
in 
ere 
unt 


hat 
eX- 
we 
ike 
‘od 
1at 
la- 


be 


ve 
as 
W - 
a- 
es 
S. 
AS 
nt 





ST. JOSEPH STOCK YARDS CO. v. UNITED STATES 1159 


298 U. S. 38 


ernment’s analysis is persuasive. The argument that the Secretary 
employed the sinking fund method and upon that basis made an 
inadequate allowance does not find support in his findings. It is 
apparent that he sought to make an allowance which according to 
the nature of the property and appellant’s experience would be ade- 
quate to cover repairs and replacements with a further provision to 
maintain a reasonable depreciation reserve. The evidence and appel- 
lant’s contentions with respect to it do not satisfy us that the Secre- 
tary reached an unjustified result. 

Income.—The Secretary allowed seven percent as the rate of return. 
and appellant presents no complaint as to that. Wabash Valley Elec- 
tric Co. v. Young, 287 U.S. 488, 502, 77 L. ed. 447, 456, 53S, Ct. 234: 
Los Angeles Gas & FE. Co. v. Railroad Commission, supra (289 U.S. 
319, 77 L. ed. 1199, 53 S. Ct. 687). Applying the rates he fixed, the 
Secretary estimated the annual gross income at $621.831, and operat- 
ing expenses, including the contribution to depreciation reserve as 
above stated, at $426,267, leaving a net balance of $195,564, slightly 
over seven percent on the fair value of the property. 

Appellant’s revenue is derived from yardage charges, from the 
sale of feed and bedding, and from special services. The Secretary 
made no change in the charges for miscellaneous services, such as 
loading and unloading, dipping and spraying, cleaning and disin- 
fecting, etc. The revenue from these services was estimated at 
$90,500. The profit on sales of feed and bedding was estimated at 
$82,800. The yardage revenues are derived from charges (1) for 
varding livestock arriving fresh from the country, (2) for yarding 
livestock resold or reweighed for purpose of sale, and (3) for the 
use of feed lot facilities. The reductions directed by the Secretary 
were in (1) and (2) and the revenue from the new rates for these 
services was estimated at $412,775. As to (3), for livestock held in 
the feed lots, the Secretary provided for an increase of charges, 
fixing maximum rates estimated to produce a revenue of $35,756. 


Tt appears that formerly the feed lots were leased and on the first 
hearing before the Secretary their value was excluded from the rate 
base. After 1930 they were operated under appellant’s supervision 
and appellant filed its rates for their use. Accordingly, on the second 
hearing, the Secretary found that the feed lots were used and useful 
and included them in the rate base. The principal “feeding business” 
is the feeding of sheep. The increase in rates, for which the Secre- 
tary provided, was from 15 cents and 35 cents per head for cattle 
(depending upon the use of sheds and other enclosures) to 60 cents, 
and from 5 cents per head for hogs and sheep to 38 cents. Despite 
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the increase, appellant contends that the order as to feed lot charges 
is void; that there were no findings to support it and no true hear- 
ing, that the evidence did not sustain the Secretary’s conclusions, 
and that although the order was based upon a finding of unjust 
discrimination, there was no alternative permitted in removing it. 

It is manifest, however, that when the feed lots were brought into 
the rate base, it was appropriate that the reasonableness of the charges 
for their use should be considered. This was part of the subject 
before the Secretary. In the order for reopening the proceeding, 
the Secretary had stated that a general inquiry would be made “into 
the reasonableness and lawfulness of each and every rate and charge 

. . Stated in any and all schedules of rates and charges filed by re- 
spondent” (appellant here). The Secretary found that “under the 
existing schedule shippers of livestock who consign their animals to 
commission men” were charged more for the use of appellant’s fa- 
cilities “in handling such livestock for a shorter period of time” than 
those who used the “feed lots for a much longer period of time.” 
The Secretary found that the existing rates were “unreasonable and 
unjustly discriminatory.” The feed lots were embraced in the tracts 
the value of which was estimated on a unit basis. The findings show 
appellant’s operating expenses. We find no merit in the conten- 
tions that there was a lack of notice, or a lack of evidence as to 
the use of the feed lots or as to the discriminatory effect of the ex- 
isting rates. We do not think that the decisions cited as to the af- 
fording of an alternative for the removal of discrimination are ap- 
plicable to the present case. For the Secretary’s action here was to 
provide for a reasonable charge for the use of the feed lots, so that 
those who did not use them should not bear an unreasonable burden. 
Whether appellant would be able to obtain the estimated revenue 
from the increased rates should be determined by a fair test of the 
permitted charges. 

The reductions by the Secretary yere in the charges for yardage 
services. The Secretary made different reductions for rail and truck 
shipments, and this differentiation is challenged. For example, un- 
der the existing rates, appellant’s charge was 35 cents per head of 
cattle received by rail and 40 cents per head received by truck. The 
Secretary reduced the charge to 27 cents as to the former and to 35 
cents as to the latter. There are differences in the two sorts of re- 
ceipts in that in the one case there is a loading and unloading charge 
and, as detailed testimony showed, cattle received by rail consumed, 
as a rule, more feed than those received by truck. The evidence dis- 
closed the services rendered in the case of cattle and other livestock, 
and the question is simply as to a fair determination in the light 
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of all the circumstances. If the rates as prescribed were not con- 
fiscatory, the classification of rates was clearly within the Secretary’s 
statutory authority. 

There is a separate contention with respect to the rates for yard- 
ing livestock which was resold or reweighed for the purpose of sale. 
Appellant states that the Secretary’s charges differed from its own 
in only one instance, that is, that the former are 1.5 cents per head 
lower on calves, but as the number of calves resold is negligible, that 
difference would not appreciably affect appellant’s income. Appel- 
lant’s tariff provided that on livestock resold in the commission di- 
vision, there would be an additional charge of one-half the yardage 
charges. The Secretary found that despite this limitation, appel- 
lant in practice had imposed the charge on other resales, if they 
did not involve livestock “to go to the country,” that is, bought by 
farmers to be fed. The Government’s contention is that the practice 
lacked uniformity. The Secretary concluded that to impose the 
charge on resales in the commission division, but not on those in the 
traders division or elsewhere in the yard, was unreasonable and con- 
stituted an unjust discrimination. Appellant insists that the Secre- 
tary over-estimated the income from this source by $20,803. The 
controversy is over the number of livestock to which the charges 
for resales or reweighs for the purpose of sale would apply. The 
Secretary made a general estimate. He also found the number of 
head to which the charge would have been applicable in 1931 and 
1932, and his estimate for the future was less than the average of 
those years. Appellant challenges the correctness of the compu- 
tation and says that it rests upon an erroneous assumption that “or- 
der buyers” would pay a resale charge. ‘The Government insists that 
the criticism is unjustified and points to evidence which is said to 
demonstrate conclusively that the Secretary’s figures as to resales 
and reweighs are correct, and that appellant’s argument is based on 
an application of the prescribed rates to “the wrong volume.” It is 
unnecessary to recite the evidence. We think the Government sub- 
stantiates its point. 

The remaining question is with respect to the effect of the reduc- 
tion of the other yardage charges, that is, for the yarding of livestock 
arriving fresh from the country; and, then, whether upon the whole 
case there would be such a deficiency in revenue as to establish con- 
fiscation. The revenue, of course, depends upon the quantity of 
livestock handled. The Secretary considered the fluctuation in re- 
ceipts for a period of twenty-four years. The Government points 
to the statistical analysis as showing that cyclical fluctuations are 
characteristic of the business and that years of decline have been 
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followed normally by an upward swing. The Secretary examined 
the actual receipts of each sort of livestock for the six years 1927 
to 1932, inclusive. He did not attempt to make an exact prediction. 
Nor did he take an average of the six years. He took into consid- 
eration the lower volume of business in the latér part of the period 
and made an estimate of the probable receipts which cannot be con- 
sidered unfair. It was not an unsupported prophecy (compare West 
Ohio Gas Co. v. Public Utilities Commission, 294 U.S. 79, 82, 79 L. 
ed. 773, 776, 55 S. Ct. 824), but rather an endeavor to perform the 
essential duty of making “an honest and intelligent forecast” in view 
“of all the relevant circumstances.” J/issouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Serv. Commission, 262 U. S. 276, 278, 67 
L, ed, 891, 43 S. Ct. 544, 31 A.L.R. 807. Applying the factors thus 
arrived at, the Secretary found that the prescribed rates would yield 
revenue sufficient to give the return above mentioned. 

Appellant criticises the Secretary’s estimates and insists that the 
prescribed rates would have been confiscatory during the entire period 
which the Secretary considered, making separate calculations for the 
period 1927 to 1931, and for 1932. The Government in turn points 
to necessary corrections in appellant’s statements both of income and 
expenses and with those adjustments shows that under the prescribed 
rates appellant would have had an average yearly net return, for 
1927 to 1931, of approximately $266,237, or about 9.7 percent, and for 
the six-year period, 1927 to 1932, approximately $247,698, or about 9 
percent, on the fair value of its property as found. And while con- 
sidering it to be improper to take the year 1932—the worst year of 
the depression period—as the basis for estimating return, the Gov- 
ernment urges that, even in the abnormal conditions of that year, 
the prescribed rates would have produced a net return of 5.67 per- 
cent. 

Appellant seeks to buttress its case by reference to results of op- 
erations in later years. Its brief attempts to present the transac- 
tions of 1935. But there is no evidence properly before us save that 
contained in the record before the Secretary. Upon that record ap- 
pellant stood in the District Court, and upon that record appellant 
must stand here. ‘The hearing before the Secretary, held in 1933, 
necessarily proceeded upon an examination of the operations of 
the preceding years. The Secretary examined the course of busi- 
ness for a period sufficiently long to afford a basis for a reasonable 
estimate with due regard to the years preceding, and those during, 
the depression. His selection, and the use he made of it, is not open 
to any sound criticism. If the operations of later years show that 
the rates have become unreasonably low, appellant has its remedy. 
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It has had, and still has. opportunity to apply to the Secretary of 
Agriculture for a modification of the prescribed charges. The only 
request for reopening the proceeding gr for an adjustment of the 
rates, so far as now appears, was made early in 1934 prior to the 
order in question and before any adequate test of the rates. 

We conclude that the appellant has failed to prove confiscation 
and the decree of the District Court is affirmed. 

Mr. Justice Roperts concurs in the result. 

Mr. Justice BRANDEIS, concurring. 

I agree that the judgment of the District Court should be affirmed ; 
but I do so on a different ground. 

The question.on which I differ was put thus by the District Court : 
“If in a judicial review of an order of the Secretary his findings 
supported by substantial evidence are conclusive upon the reviewing 
court in every case where a constitutional issue is not involved, why 
are they not conclusive when a constitutional issue is involved? Is 
there anything in the Constitution which expressly makes findings 
of fact by a jury of inexperienced laymen, if supported by substan- 
tial evidence, conclusive, that prohibits Congress making findings 
of fact by a highly trained and especially qualified administrative 
agency likewise conclusive, provided they are supported by sub- 
stantial evidence?” 11 F. Supp. 322, 327. 

Like the lower court, I think no good reason exists for making 
special exception of issues of fact bearing upon a constitutional 
right. ‘The inexorable safeguard which the due process clause as- 
sures is not that a court may examine whether the findings as to 
value or income are correct, but that the trier of the facts shall be 
an impartial tribunal; that no finding shall be made except upon 
due notice and opportunity to be heard; that the procedure at the 
hearing shall be consistent with the essentials of a fair trial; and 
that it shall be conducted in such a way that there will be oppor- 
tunity for a court to determine whether the applicable rules of law 
and procedure were observed. 

Suits to restrain or annul an order of the Secretary of Agriculture 
are governed by the provision which Congress has made for review- 
ing orders of the Interstate Commerce Commission. _ 7'agq Bros. & 
Moorhead v. United States, 280 U.S. 420, 482, 433, 442, 444, 74 L. 
ed. 524, 530, 531, 535-537, 50 S. Ct. 220. That provision does not, 
in my opinion, permit a district court to set aside an order on the 
ground that the Secretary erred in making a finding of fact; and 
the jurisdiction of this Court to review its judgment is necessarily 
subject to the same limitation. As the District Court concluded that 
no applicable rule of law was disregarded by the Secretary; that 
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for his findings there was ample support in the evidence; that taken 
together they support his conclusion that the rates are compensatory ; 
and that the proceeding was jn no respect irregular, it was in duty 
bound to dismiss the bill without enquiring into the correctness of 
his findings of subsidiary facts. 

First. An order of the Secretary may, of course, be set aside for 
violation of the due process clause by prescribing rates which, on 
the facts found, are confiscatory. For the order of an administra- 
tive tribunal may be set aside for any error of law, substantive or 
procedural. Interstate Commerce Commission v. Union P. R. Co., 
222 U.S. 541, 547, 56 L. ed. 308, 311, 32 S. Ct. 108. Moreover, where 
what purports to be a finding upon a question of fact is so involved 
with and dependent upon questions of law as to be in substance and 
effect a decision of the latter, the court will, in order to decide the 
legal question, examine the entire record, including the evidence if 
necessary, as it does in cases coming from the highest court of a 
State. Compare Nansas City S. R. Co. v. C. H. Albers Commission 
Co., 223 U.S. 573, 591, 56 L. ed. 556, 566, 32 S. Ct. 316; Cedar Rapids 
Gaslight Co. v. Cedar Rapids, 223 U. S. 655, 668, 669, 56 L. ed. 594, 
604, 82 S. Ct. 389. It may set aside an order for lack of findings 
necessary to support it, Florida v. United States, 282 U.S. 194, 212- 
915, 75 L. ed. 291, 302-304, 51 S. Ct. 119; or because findings were 
made without evidence to support them, New England Divisions Case 
(Akron, C. & Y. R. Co. v. United States), 261 U. S. 184, 203, 67 
L. ed. 605, 615, 43 S. Ct. 270; Chicago Junction Case (Baltimore & 
O. R. Co. v. Waited States) , 264 U. S. 258, 262-266; 68 L. ed. 667, 
672-674, 44 S. Ct. 317; or because the evidence; was such “that it was 
——, for a fair-minded board to come-to the result which was 
reached,” San Diego Land &.Town Co. v. Jasper, 189 U.S. 489, 442, 
47 IL. ed. 399, 894, 23 S. Ct. 571; or because the order was haand on 
evidence not legally cognizable, United States v. Abilene & S. R. Co., 
265 U. S. 274, 286-290, 68 L. ed. 1016, 1021-1023, 44 S. Ct. 565; or 
because facts and circumstances which ought to have been considered 
were excluded from consideration, /nterstate Commerce Commission 
v. Northern P. R. Co., 216 U.S. 538, 544, 545, 54 L. ed. 608, 609, 30 
S. Ct. 417; Northern P. R. Co. v. Department of Public Works, 268 
U. S. 39, 44, 69 L. ed. 836, 840, 45 S. Ct. 412; or because facts and 
circumstances were considered which could not legally influence the 
conclusion, /nterstate Commerce Commission v. Diffenbaugh, 222 
U. S. 42, 46, 47, 56 L. ed. 83, 87, 88, 32 S. Ct. 22; Florida Kast Coast 
R. Co, v. United States, 234 U. S. 167, 187, 58 L. ed. 1267, 1272, 34 
S. Ct. 867; or because it applied a rule thought wrong for determin- 


ing the value of the property, St. Louis & O. R. Co. v. United States, 
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979 U. S. 461, 73 L. ed. 798, 49 S. Ct. 384. These cases deal with 
errors of law or regularities of procedure. 

Second. The contention of the appellant is that the Secretary of 
Agriculture erred in making findings on which rest his conclusion 
that the rates prescribed are compensatory. The matters here in 
controversy are questions of fact—subsidiary issues, about 63 in num- 
ber, bearing upon two main issues of fact: What is the “value” of 
the property used and useful in the business? What will be the in- 
come earned on that valuation if the prescribed rates are put into 
force ? 

By the Packers and Stockyards Act, the duty of investigating and 
determining the facts was committed by Congress to the Secretary. 
It is not disputed that ordinarily his findings made upon substantial 
evidence in properly conducted proceedings are conclusive. Tagg 
Bros. & Moorhead v. United States, 280 U. S. 420, 444, 74 L. ed. 524, 
537, 50 S. Ct. 220. This Court has consistently declared in cases 
arising under the Interstate Commerce Act, that to “consider the 
weight of the evidence is beyond our province,” Western Paper 
Makers’ Chemical Co. v. United States, 271 U. S. 268, 271, 70 L. ed. 
941, 942, 46 S. Ct. 500; Chicago, R. I. & P. R. Co. v. United States, 
274 U. S. 29, 33, 34, 71 L. ed. 911, 914, 915, 47 S. Ct. 486, and that 
courts have no concern with the correctness of the Commission’s rea- 
soning, with the soundness of its conclusions of fact, or with the 
alleged inconsistency of the findings with those made in other pro- 
ceedings, Virginia R. Co, v. United States, 272 U. S. 658, 663, 665, 


New York & Q. Gas Co. v. McCall, 245 U.S. 345, 348, 62 L. ed. 337, 
340, 38 S. Ct. 122, P.U.R. 1918A, 792; Georgia R. & Power Co. v. 
Railroad Commission, 262 U. S. 625, 634, 67 L. ed. 1144, 1148, 43 
S. Ct. 680; Si/berschein v. United States, 266 U. S. 221, 225, 69 L. ed. 
256, 258, 45 S. Ct. 69; MaKing Products Co. v. Blair, 271 U.S. 479, 
483, 70 L. ed. 1046, 1048, 46 S. Ct. 544. 

The cases are numerous in which the attempt was made to induce 
this Court to annul an order of the Commission for error of fact; 
but in every case relief was denied. See St. Louis & O. R. Co. v. 
United States, 279 U.S. 461, 493, n. 8, 73 L. ed. 798, 812, 49 S. Ct. 
384. In this case also, the Court refuses to set aside the order. But 
it declares that an exception to the rule of finality must be made, 
because a constitutional issue is involved; and that the Court, weigh- 
ing the evidence, must in its independent judgment determine the 
correctness of the findings of fact made by the Secretary. That view 
finds support in Ohio Valley Water Co. v. Ben Avon, 253 U. S. 287, 
64 L. ed. 908, 40 S. Ct. 527, P.U.R. 1920E, 814, and in general state- 
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ments made in Manufacturers R. Co. v. United States, 246 U. S. 
457, 488-490, 62 L. ed. 831, 847, 848, 38 S. Ct. 383, and other cases; 
but it is inconsistent with a multitude of decisions in analogous cases 
hereafter discussed. 

Third. The Fifth Amendment like the Fourteenth, declares that 
property may not be taken without due process of law. But there 
is nothing in the text of the Constitution (including the Amend- 
ments) which tells the reader whether to constitute due process it is 
necessary that there be opportunity for a judicial review of the cor- 
-rectness of the findings of fact made by the Secretary of Agricul- 
ture concerning the value of this property or its net income. To 
learn what the procedure must be in a particular situation, in order 
to constitute due process, we turn necessarily to the decisions of our 
Court. There tell us that due process does not require that a deci- 
sion made by an appropriate tribunal shall be reviewable by another, 
Pittsburgh, C. C. & St. L. R. Co. v. Backus, 154 U. S. 421, 426, 427, 
28 1. ed. 1031, 1036, 1037, 14 S. Ct. 1114; Reetz v. Michigan, 188 
U. S. 505, 508, 47 L. ed. 563, 566, 23 S. Ct. 390; Dohany v. Rogers. 
281 U. S. 362, 369, 74 L. ed. 904, 912, 50 S. Ct. 299, 68 A.L.R. 434. 
They tell us that due process is not necessarily judicial process. J/ur- 
ray v. Hoboken Land & Improv. Co., 18 How. 272, 280, 15 L, ed. 372, 
376; McMillen v. Anderson, 95 U.S. 37, 41, 24 L. ed. 335, 336; United 
States v. Ju Toy, 198 U. S. 253, 263, 49 L. ed. 1040, 1044, 25 S. Ct. 
644. And they draw distinctions which give clear indication when 
due process requires judicial process and when it does not. 

The first distinction is between issues of law and issues of fact. 
When dealing with constitutional rights {as distinguished from 
privileges accorded by the Government, United States v. Babcoch, 
250 U.S. 328, 331, 63 L. ed. 1011, 1012, 39 S. Ct. 464) there must be 
the opportunity of presenting in an appropriate proceeding, at some 
time, to some court, every question of law raised, whatever the na- 
ture of the right invoked or the status of him who claims it. The 
second distinction is between the right to liberty of person and other 
constitutional rights. Compare Phillips v. Commissioner of Internal 
Revenue, 283 U. S. 589, 596, 597, 75 L. ed. 1289, 1296, 1297, 51 S. 
Ct. 608. A citizen who claims that his liberty is being infringed is 
entitled, upon habeas corpus, to the opportunity of a judicial deter- 
mination of the facts. And, so highly is this liberty prized that the 
opportunity must be accorded to any resident of the United States 
who claims to be a citizen. Compare Ng Fung Ho v. White, 259 
U. S. 276, 282-285, 66 L. ed. 938, 941-943, 42 S. Ct. 492, with United 
States v. Ju Toy, 198 U. S. 2538, 49 L. ed. 1040, 25 S. Ct. 644, and 
Tang Tun vy, Edsell, 223 U.S. 673, 675, 56 L. ed. 606, 607, 32 S. Ct. 
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359. But a multitude of decisions tells us that when dealing with 
property a much more liberal rule applies. They show that due 
process of law does not always entitle an owner to have the correct- 
ness of findings of fact reviewed by a court; and that in deciding 
whether such review is required, “respect must be had to the cause 
and object of the taking, whether under the taxing power, the power 
of eminent domain, or the power of assessment for local improve- 
ments, or none of these; and if found suitable or admissable in the 
special case, it will be adjudged to be ‘due process of law.’” Mr. 
Justice Bradley, in Davidson v. New Orleans, 96 U. S. 97, 107, 
24 LL. ed. 616, 620. 

Our decisions tell us specifically that the final ascertainment of the 
facts regarding value or income may be submitted by Congress, or 
state legislatures, to an administrative tribunal, even where the con- 
stitutionality of the taking depends upon the value of the property 
or the amount of the net income. Thus: 

(a) No taking of property by eminent domain is constitutional 
unless just compensation is paid. But in condemnation proceedings 
the value of the property, and hence the amount payable therefor, 
need not be determined by a court. “By the Constitution of the 
United States, the estimate of the just compensation for property 
taken for the public use, under the right of eminent domain, is not 
required to be made by a jury; but may be entrusted by Congress 
to commissioners appointed by a court or by the executive, or to an 
inquest consisting of more or fewer men than an ordinary jury.” 
Bauman v. Ross, 167 U.S. 548, 593, 42 L. ed. 270, 289, 17 S. Ct. 966. 
In Long Island Water Supply Co. v. Brooklyn, 166 U.S. 685, 695, 
41 L. ed. 1165, 1168, 17 S. Ct. 718, it was said that “there is no denial 
of due process in making findings of fact by the triers of fact, 
whether commissioners or a jury, final as to such facts, and leaving 
open to the courts simply the inquiry as to whether there was any 


erroneous basis adopted ky the triers in their appraisal, or other er- 
rors in their proceedings.” In Crane vy. Hahlo, 258 U. S. 142, 148, 
66 L. ed. 514, 518, 42 S. Ct. 214, the Court said in applying the same 
rule to a statute which allowed a judicial review of the facts only 
in case of “lack of jurisdiction, or fraud, or wilful misconduct on the 


oor 


part of the members of the Board”: “This afforded ample protec- 
tion for the fundamental rights of the plaintiff in error, and the 
taking away of the right to have examined mere claims of honest 
error in the conduct of the proceeding by the Board did not invade 
any federal constitutional right.” See also United States v. Jones, 
109 U. S. 513, 519, 27 L. ed. 1015, 1017, 3 S. Ct. 346; A. Backus, Jr. 
& Sons vy. Fort Street Union Depot Co, 169 U. S. 557, 569, 42 L. 
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ed. 853, 859, 18 S. Ct. 445. 

(b) No taking of property by taxation is constitutional unless the 
exaction is laid according to value, income or other measure pre- 
scribed by law. But Congress has, with the sanction of this Court, 
broadly given finality to the determination by the Board of Tax 
Appeals of the facts concerning income. By its legislation the juris- 
diction of courts is limited to deciding “whether the correct rule of 
law was applied to the facts found; and whether there was substan- 
tial evidence before the Board to support the findings made.” Hel- 
* vering v. Rankin, 295 U. S. 123, 131, 79 L. ed. 1343, 1349, 55 S. Ct. 
732; Old Mission Portland Cement Co. v. Helvering, 293 U.S. 289, 
294, 79 L. ed. 367, 871, 55 S. Ct. 158. Compare Cheatham v. United 
States (Cheatham v. Norvell), 92 U. S. 85, 88, 89, 28 L. ed. 561, 562, 
563. No court may pass upon the correctness in fact of any finding 
of the Board. 

(c) The due process clause is not violated by giving in tariff acts 
finality to the valuations made by appraisers of imported merchan- 
dise belonging to American citizens. J/ilton v. Merritt, 110 U. S. 
97, 107, 28 L. ed. 83, 86, 3 S. Ct. 548. “It was certainly competent 
for Congress,” said the Court in Passavant v. United States, 148 
U.S. 214, 219, 37 L. ed. 426, 428, 13 S. Ct. 572, “to create this board 
of general appraisers, called ‘legislative referees’ in an early case in 
this court (Rankin v. Hoyt, 4 How. 327, 335, 11 L. ed. 996, 999), 
and not only invest them with authority to examine and decide upon 
the valuation of imported goods, when that question was properly 
submitted to them, but to declare that their decision ‘shall be final 
and conclusive as to the dutiable value of such merchandise against 
all parties interested therein.’ ” 

(d) The due process clause is not violated by legislation which 
requires a fire insurance policy to provide that the amount of the 
loss (and hence values) shall be determined by a board of appraisers; 
and that their decision, if not grossly excessive, or inadequate, or 
procured by fraud, shall be conclusive as to the amount of the loss. 
Hardware Dealers Mut. F. Ins, Co. y. Glidden Co., 284 U.S. 151, 
76 L. ed. 214, 52 S. Ct. 69. 

(e) The due process clause is not violated by giving finality to as- 
sessments of value made for the purpose of ad valorem taxation, al- 
though in those proceedings the opportunity for a hearing is far 
less ample than under the statute here in question. Compare State 
R. Tax Cases, 92 U. S. 575, 610, 23 L. ed. 663, 672; Kentucky R. Tax 
Cases, 115 U.S. 321, 29 L. ed. 414, 6S. Ct. 57; Hing v. Mullins, 171 
U.S. 404, 429-431, 43 L. ed. 214, 224, 995, 18 S. Ct. 925. 


As we said in San Diego Land & Town Co. vy. Jasper, 189 U.S. 





Ss the 
pre- 
ourt, 
Tax 
uris- 
le of 
stan- 
Hel- 
. Ct. 
2989, 
nited 
562, 


ding 


acts 
han- 
J. S. 
etent 
148 
oard 
se in 
99), 
Ipon 
erly 
final 
uinst 


hich 

the 
ers ; 
. or 
loss. 


151, 


ST. JOSEPH STOCK YARDS CO. v. UNITED STATES 


298 U. S. 38 


439, 446, 47 L. ed. 892, 896, 23 S. Ct. 571: “We do not sit as a gen- 
eral appellate board of revision for all rates and taxes in the United 
States”; and in Coulter v. Louisville & N. R. Co., 196 U. S. 599, 607, 
49 L. ed. 615, 617, 25 S. Ct. 342: “Of course, no court would venture 
to intervene merely on the ground of a mistake of judgment on the 
part of the officer to whom the duty of assessment was entrusted by 
the law.” 

Answering the suggestion of possible error in the final action of a 
board in valuing and assessing railroad property, the Court said in 
Kentucky R. Tax Cases, 115 U. S. 321, 335, 29 L. ed. 414, 418, 6 S. 
Ct. 57: “Such possibilities are but the necessary imperfections of all 
human institutions, and do not admit of remedy; at least no re- 
visory power to prevent or redress them enters into the judicial 
system, for, by the supposition, its administration is itself subject 
to the same imperfections.” In Crane v. Hahlo, 258 U. S. 142, 148, 
66 L. ed. 514, 518, 42 S. Ct. 214, the Court, intimating that even 
judges may err in their determinations of fact, held that legislators 
might, in proceeding for the taking of property, act on “the policy 
that the greater good is sometimes served by making certain classes 
of decisions final and ending litigation, even though in a particular 
case the individual is prevented by review from correcting some error 
which has injured him.” 

These cases show that in deciding when, and to what extent, final- 
ity may be given to an administrative finding of fact involving the 
taking of property, the Court has refused to be governed by a rigid 
rule. It has weighed the relative values of constitutional rights, 
the essentials of powers conferred, and the need of protecting both. 
It has noted the distinction between informal, summary adminis- 
trative action based on ex parte casual inspection or unverified in- 
formation, where no record is preserved of the evidence on which 
the official acted, and formal, deliberate quasi-judicial decisions of 
administrative tribunals based on findings of fact expressed in writ- 
ing, and made after hearing evidence and argument under the sanc- 
tions and the safeguards attending judicial proceedings. It has con- 
sidered the nature of the facts in issue, the character of the relevant 
evidence, the need in the business of government for prompt final 
decision. It has recognized that there is a limit to the capacity of 
judges; and that the magnitude of the task imposed upon them, if 
there be granted judicial review of the correctness of findings of 
such facts as value and income, may prevent prompt and faithful 
performance. It has borne in mind that even in judicial proceed- 
ings the finding of facts is left, by the Constitution, in large part te 
laymen. It has enquired into the character of the administrative 
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tribunal provided and the incidents of its procedure. Compare 
Humphrey v. United States, 295 U. S. 602, 628, 79 L. ed. 1611, 1619, 
55 §. Ct. 869. And where that prescribed for the particular class 
of takings appeared “appropriate to the case, and just to the parties 
to be affected,” and “adapted to the end to be attained,” Hagar v. 
Reclamation Dist., 111 U. S. 701, 708, 28 TL. ed. 569, 572, 4 S. Ct. 
663, the Court has held it constitutional to make the findings of fact 
of the administrative tribunal conclusive. Thus, the Court has fol- 
lowed the rule of reason. 

Fourth. Congress concluded that to give finality to the findings 
of the Secretary of Agriculture of the facts as to value and income 
is essential to the effective administration of the Packers and Stock- 
yards Act. The Ben Avon Case, and the statements in Manufacturers 
R. Co. vy. United States, and casual references in other cases, should 
not lead us to graft upon the rule discussed, and so widely applied 
to other takings, a disabling exception applicable to rate cases. In 
none of the rate cases relied upon was there any reason given for 
denying to Congress that power; nor was there mention of the many 
decisions in which the power to prescribe finality was upheld. In 
none was there noted the distinction between challenging the correct- 
ness of findings of fact on which rest the conclusion as to confisca- 
tion, and challenging the conclusion of law as to confiscation on facts 
found. Here, some reasons have been offered in support of making 
the exception; but no reason given seems to me sound. 

(a) It is urged that since Congress did not, and could not, dele- 
gate to the Secretary authority to prescribe a confiscatory rate, the 
facts in issue are jurisdictional and, hence, th: Court must have 
power to review them. But, as was said in Oklahoma Operating 
Co. v. Love, 252 U. S. 331, 386, 64 L. ed. 596, 598, 40 S. Ct. 338: 
“The challenge of a prescribed rate as being confiscatory raises a 
question not as to the scope of the Commission’s authority but of the 
correctness of the exercise of its judgment.” Therefore, Crowell v. 
Benson, 285 U.S. 22, 76 L. ed, 598, 52 S. Ct. 285, has no application 
here. 


(b) It is said that, since regulating rates is legislation, courts must 
have the same power to review facts which they possess in passing 
on the constitutionality of statutes—otherwise the supremacy of law 
could be impaired by delegation to an administrative tribunal of a 
power to make final determinations that the legislature lacks. To 
that argument there are several answers. It fails to note that a rate 
order may be complained of as being confiscatory, not because of 
error in a finding of value or income, but because the regulating 
body has, in reaching its conclusions, ignored established principles 





— -_- —- ae a” eh an ee oh he ee ae ee oe eS 


— @. . oe 


— aa 





pare 
619, 
‘lass 
‘ties 
ry. 

Ct. 
fact 
fol- 


ngs 
ome 
ek- 
rers 
uld 
lied 

In 
for 
ny 

Tn 
ct- 
ca- 
ets 


a 
ing 


le- 
the 
ive 
ng 
8: 
sa 
she 

v. 
on 


ist 








ST. JOSEPH STOCK YARDS CO. v. UNITED STATES 1171 


298 U. S. 38 


or incontestable facts, or been guilty of dishonesty or of other irregu- 
larity in the proceeding. Whenever a legislative body regulates a 
subject within the scope of its power, a presumption of constitu- 
tionality prevails, in the absence of some factual foundation of record 
for overthrowing the regulation, O’Gorman & Young v. Hartford 
F. Ins. Co., 282 U. S. 251, 257, 258, 75 L. ed. 324, 327, 828, 51 S. Ct. 
130, 72 A.L.R. 1163, and this rule extends to such action by an ad- 
ministrative body. Pacific States Bow & Basket Co. v. White, 296 
U. S. 176, 185, 186, ante, 138, 56 S. Ct. 159, 101 A.L.R. 853. If 
there be in the record conflicting evidence-as to the facts assumed, a 
court may not substitute its independent judgment for that of the 
legislative body. Mere denial of facts relied upon as conditioning 
the validity of legislation does not confer upon a court authority 
to decide what is called the truth; that is, the absolute existence in 
reality of facts alleged. “Where the constitutional validity of a 
statute depends upon the existence of facts, courts must be cautious 
about reaching a conclusion respecting them contrary to that reached 
by the legislature; and if the question of what the facts establish be 
a fairly debatable one, it is not permissible for the judge to set up 
his opinion in respect of it against the opinion of the lawmaker.” 
Radice v. New York, 264 U.S. 292, 294, 68 L. ed. 690, 694, 44 S. Ct. 
325. Here, the Court’s duty is to determine merely whether there 
was evidence upon which reasonable men could have found as the 
Secretary did, with regard to value and income. Obviously the case 
at bar is not one in which “it was impossible for a fair-minded board 
to come to the result which was reached.” Compare Van Dyke v. 
Geary, 244 U. S. 39, 48, 49, 61 L. ed. 973, 982, 37 S. Ct. 483. 

Moreover, argument based on the analogy of the review of statutes 
fails to note the distinction between determinations of fact made in 
a quasi-judicial proceeding surrounded by all the safeguards which 
attend trials by a court, and assumptions, or conclusions, as to facts 
made by a legislature on information which lacks those safeguards. 
It fails to note also the subsidiary character of the issue involved in 
a finding of value or income; and that it is only as to these sub- 
sidiary issues that finality of the finding is asserted here. 


The supremacy of law demands that there shall be opportunity to 
have some court decide whether an erroneous rule of law was ap- 
plied; and whether the proceeding in which facts were adjudicated 
was conducted regularly. To that extent, the person asserting a 
right, whatever its source, should be entitled to the independent 
judgment of a court on the ultimate question of constitutionality. 
But supremacy of law does not demand that the correctness of every 
finding of fact to which the rule of law is to be applied shall be 
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subject to review by a court. If it did, the power of courts to set 
aside findings of fact by an administrative tribunal would be broader 
than their power to set aside a jury’s verdict. The Constitution 
contains no such command. 

Fifth. The history of this case illustrates that regulation cannot 
be effective unless the legality of the rates prescribed may, if con- 
tested, be determined with reasonable promptness. Six and one-half 
years have elapsed since the Secretary of Agriculture concluded that 
the rates of this utility were so high as to justify enquiry into their 

-reasonableness, and nearly two years since entry of his order pre- 
scribing the reduced rates. In the judgment of the lower court and 
of this Court the attack upon the order reducing them was unwar- 
ranted. But the rates of 1929 have remained in force; and, despite 
the supersedeas and injunction bonds, there will be practically no 
redress for the wrong done to the business community throughout the 
long years in which excessive rates have been exacted. Neither party 
is chargeable with lack of diligence in the investigation or ligitation ; 
and there is no suggestion of undue delay on the part of either court. 
The long delay is due to other causes. 

The investigation of the Company’s rates was ordered October 9, 
1929. The hearing began December 2, 1929, All the subsidiary 
enquiries of fact commonly incident to applying the rule of 
Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 S. Ct. 418, were 
entered upon. After the hearing had closed, the Company sought 
to have it reopened for the admission of evidence showing how the 
changed conditions of business since 1929 would affect plaintiff’s 
income and the net return on the property uscd. This application 
was refused by the Secretary; and he entered an order fixing maxi- 
mum rates, which, on his valuation of the property and estimate of 
earnings, would have yielded a return of 714% percent if in effect in 
1928. Thereupon, the Company filed a bill in the District Court to 
set aside the order on the ground that it would deprive petitioner of 
its property in violation of the due process clause. That court heard 
additional evidence, as well as receiving the record of the proceed- 
ings before the Secretary. It considered, but did not pass on, the 
merits. For it set aside the order on the ground that the Secretary 
should have acceded to the request to reopen the hearings. St. Joseph 
Stock Yards Co. v. United States (D.C), 58 F. (2d) 290. The new 
hearing was begun January 10, 1933, and did not close until Feb- 
ruary 16, 1933. Thereafter, the Secretary entered the order here 
under review; and the second suit followed which is here on appeal. 

Sixth. The abstract of record made before the Secretary and sub- 
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mitted to the District Court for review consisted of 1648 printed 
pages of evidence, besides 111 exhibits, many being extensive. Twen- 
ty-two witnesses testified orally. The 71 exhibits certified to this 
Court alone comprise 1358 pages of tabulations or like detail. In 
addition they contain 18 graphs, 30 maps, or photographs, and 600 
pages of reading matter. Consideration of most of the evidence pre- 
sented to the Secretary was deemed essential to a proper determina- 
tion by the District Court of the issues of fact now controverted. 
Consideration of most of the evidence introduced below is now 
deemed by counsel necessary for a proper decision of the case by 
this Court. The condensed narrative statement of the evidence other 
than exhibits fills 721 pages of the printed record in this Court. 
Seventy-one exhibits (although not required to be printed) were 
required to be transmitted to this Court as a part of the record before 
us. The number of pages of the evidence (including exhibits) before 
us bearing more or less specifically upon the question of confiscation 
is 2717. The total number of pages—briefs, exhibits, and evidence— 
before this Court is 3466, 

The magnitude of the task involved in a judicial review which 
requires a determination by the Court, in its independent judgment, 
of the correctness of the findings of fact as-to value and income 
which the Secretary made, cannot be measured by looking alone at 
the volume of the evidence. The multiplicity of the issues, and the 
character of the evidence bearing on them respectively, impose a 
peculiar burden. The findings as numbered and lettered by the Sec- 
retary total 215. The number of determinations of fact bearing upon 
confiscation involved in these findings is, roughly, 250, as gathered 
from the 108-page opinion of the Secretary. To decide whether any 
one of these 250 determinations of fact alleged to be erroneous is, 
or is not, correct, involves separate examination of the evidence re- 
lating specifically to it; since as to each of these determinations the 
reviewing court is called upon to make a decision, in the exercise 
of an independent judgment. Such a decision involves, in many 
cases, weighing specific evidence and resolving conflicts. 

(a) There is controversy as to the extent to which property 
owned by the Company is used or useful. That enquiry relates to 
52 different items. The testimony and exhibits bearing upon this 
issue occupy 194 pages. On it there are approximately 50 findings. 
tue »nrrectness of only one of these is controverted here. 

(b) There is eontroversy as to the value of the land. It consists 
of 60 different tracts. 40 testimony and exhibits bearing upon their 
Vakse occupy 596 pages (the exhibits number 20). On this issue 
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there are about 10 findings. The correctness of 3 is controverted 
here, dealing with the land in a single “zone.” 

(c) There is controversy as to the value of the structures. It 
deals with reproduction costs; it requires separate consideration of 
materials and labor, of overheads and depreciation. The testimony 
and exhibits occupy 629 pages (the exhibits number 12). On these 
issues there are some 40 findings. Those dealing with depreciation 
are controverted here. 

(d) There is controversy as to going concern value. The testi- 
‘mony and exhibits on this issue occupy 113 pages. The Secretary 
decided that no separate allowance should be made. That conclusion 


is controverted here. 
(e) There are controversies as to the estimated income, as to the 
expenses, and as to charges. The testimony and exhibits bearing 


upon them occupy, in the aggregate, 663 pages (the exhibits num- 
ber 42), On these issues there are approximately 140 determinations. 
Of these about 50 seem to be controverted here. 

The decisions by the reviewing court on the correctness of many 
of these determinations must depend upon its judgment as to the 
credibility of the witnesses. For instance, the Company insists, as 
to the land in one zone, that it is worth, on the average, 25 cents per 
square foot. The Secretary found it was worth 16 cents. On that 
issue 5 witnesses testified. 

This case, like a laboratory experiment, presents the task of rate- 
regulation in its simplest form. The rates to be regulated are but 
few in number. The rate base is ordinary stockyard property small 
in extent as compared with some plants. The Secretary valued it 
at $2,743,000; and the Company claims it is worth $1,010,406 more. 
The Secretary found that, at the prescribed rates, the receipts would 
yield a net income of $195,564; the Company claims that it would 
not have been more than $81,026 in 1932 had these rates been in effect. 
But, under the prevailing view, an enquiry of the scope described 
was necessary, although involving hearings and lawsuits so pro- 
tracted as to frustrate rate-regulation. 

Seventh. The greater delay, and the cost, in rate investigations 
affecting the larger utilities, is illustrated by cases which have come 
before this Court in recent years. 

(a) Chicago telephone rates. On September 13, 1921, the Dh 
nois Commerce Commission, the regulating body, issne? 4" order 
that the Company show cause why its rates sh-utd not be reduced. 


The hearing began November 17, 1971; and closed July 31, 1923. 
On August 16, 1923, the Commissfon entered an order reducivs the 
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rates, to become effective October 1, 1923. Before that date, enforce- 
ment was enjoined by the federal court, on a bill which charged 


























It | that the rates prescribed were confiscatory. On April 30, 1934, this 
1 of Court sustained the validity of the rate order entered August 16, 
ony 1923. Thus the rates became effective twelve and a half years after 
hese the commencement of the investigation; and nearly eleven years after 
tion | they were prescribed. 

On June 11, 1934, the District Court ordered the Company to 
esti- reimburse consumers who had been charged excessive rates a sum 
tary | estimated, in April, 1936, as almost $19,000,000; and, on July 23, 
sion } 1934, directed that the lawyers who appeared for the consumers in 

and after 1929 should receive as fees an amount equal to 714 percent 
the of the refunds. By March 21, 1936, 1,153,515 payments had been 
ring | made. The task of making the refunds, only three-quarters com- 
um- | plete, has required a special force of 2,000 of the Company’s em- 
ons. } ployees, and is said to have cost it (to November 30, 1935) $2,575,- 

412.89. Over $2,100,000 remains to be disposed of or paid. 
any The transcript of evidence and arguments at the hearing before 
the | the Illinois Commission fills about 4500 pages; and there were be- 
> 4 | sides more than 200 elaborate exhibits. The presentation of the 
per | evidence before the District Court at the first hearing on the merits 
hat occupied more than two months, resulting in a printed record of 

over 8000 pages of testimony and 281 elaborate exhibits. The tak- 
ate- | ing of depositions for presentation to that court on the second hear- 
but ing on the merits, and other preparations for trial, took over a year. 
nall | The hearing itself occupied five months, and resulted in a record of 
1 it | 16168 pages. The record on the first appeal to this Court consisted 
ore. | of seven large volumes. The record of the additional evidence on 
uld | the second appeal to this Court filled nine volumes; and the appel- 
uld | lant’s brief here, with appendix, nearly 700 pages. 
ect. The investigation of rates for Chicago continues. On July 10, 
bed | 1934, the Commission asked the Company to show cause why its 
ro- | rates should not be reduced. The latter spent over a year and a half 






preparing its case for presentation to the Commission, at a cost, in- 
cluding a new appraisal and inventory, of more than $1,200,000. 
Hearings are now in progress. 

For the history of the investigation and litigation, see in this 









Ih Gnrt: 269 U. S. 531, 70 L. ed. 397, 46 S. Ct. 22; 282 U. S. 133, 75 
ler | Lied. 259, 61 S. Ct, 65; 283 U. S. 794, 75 L. ed. 1419, 51 S. Ct. 482; 
ed. | 283 U. S. 808, 75 L. ed 1497, 51 S. Ct. 646; 292 U. S. 151, 78 L. ed. 
23. | 1189, 54 S. Ct. 658, in the lower court: (D.C.) 39 F. (2d) 137; 






(D. Uy 98 F, (2d) 77; (D.C.) 3. Supp. 595; in the Commission: 
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7 Opinions and Orders of Ill. P. U. Comm. 1920, 888; 8 id. 1921, 372; 
3 Opinions and Orders of Ill. Commerce Comm. 1924, 75-99; 6th 
Administrative Report of Directors of Departments, Ill. Commerce 
Comm, 1923, 975; 7th id. 1924, 1166; 17th Annual Report Ill. Com- 
merce Comm. 1934, 3, 18, 42; 18th Annual Report Ill, Commerce 
Comm. 1935, 20. See also N. Y. Times, May 1, 1934, at 10; June 12, 
at 10; October 15, at 27; Report to Stockholders of Ill. Bell Tele- 
phone Co. 1935, 7, 8, 15. 

(b) New York telephone rates. In the winter of 1919 the Com- 
pany increased its rates. Protests followed; and on October 18, 1920, 
hearings thereon began before the Public Service Commission. On 
March 3, 1922, a temporary order slightly reducing certain rates 
issued. Enforcement was enjoined by the Federal court on a bill 
which charged that the rates prescribed were confiscatory. Since that 
time, the rates prescribed, and to be prescribed, have been continu- 
ously under investigation and litigation. 

Before the Commission there were, between 1920 and 1926, 189 
days of hearings, 450 witnesses being examined orally. The evidence 
introduced fills, in the aggregate, 26,417 pages; and there were, in 
addition, 1,043 elaborate exhibits, one alone being in 22 volumes. 
Hearings were also held from January 28, 1930, to April 18, 1930. 
The opinions of the Commission in these proceedings fill 396 pages. 
In the District Court the hearings before the master occupied 416 
days and extended over a period of four years, 610 witnesses being 
examined orally. They were recalled a total of 688 times. The evi- 
dence of that hearing fills 36,593 pages; and there were in addition 
3,324 exhibits. The decree below was entered November 7, 1929. 
The Company’s counsel then labored two years in preparing a draft 
of the condensed narrative statement of the evidence required for 
the transcript of record on the appeal to this Court. On submitting 
this draft to counsel for the Commission, the City, and the State, 
many errors were discovered. On 3,000 of the items, counsel disa- 
greed ; months were devoted to composing the differences; and finally 
the items on which counsel could not agree were settled by the lower 
court. On November 14, 1933, more than four years after entry of 
the decree appealed from, the Company filed here a record of 5,700 
pages. On February 19, 1934, that appeal was dismissed. 

On May 2, 1934, the Commission instituted a new investigatic” 
into the rates of the Company. Hearings began May 10, 1934, and 
are still going on. The subjects covered are again those required by 
the rule of Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 S. Ct 
418—reproduction cost, going value, depreciation, and so for+ Up 
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to April 14, 1936, 86 hearings had been had, stretching through every 
month but one since the beginning of the enquiry. One hundred and 
forty witnesses had been heard, and 10,840 pages of testimony taken. 
The exhibits already introduced total 397, one being in 34 volumes. 

For the history of the investigation and litigation, see in this Court: 
261 U. S. 312, 67 L. ed. 673, 43 S. Ct. 372; 262 U.S. 48, 67 L. ed. 853, 
43 S, Ct. 466; 291 U.S. 645, 78 L. ed. 1041, 54 S. Ct. 448; in the lower 
court: §.D. N. Y. No, 22-252, in equity, May 25, 1922 (not reported) ; 
(D. C.) 300 F. 822; (D. C.) 11 F. (2d) 162; (D. C.) 36 F. (2d) 54; 
in the Commission: 14th Annual Report, Pub. Serv. Comm. (2d 
Dist.) 1920, 79; Report Pub. Serv. Comm. 1921, 13, 234-254, 369-389, 
398-407, 447-458; 1922, 15; 1923, 13, 93-214; 1924, 13, 127-138; 1925, 
13; 1926, 17, 170-273; 1927, 14; 1928, 18; 1929, 16; 1930, 42, 134-145, 

. 218-294; 1933, 11. See also Report of Pub. Serv. Comm. to State 
Senate Relative to Rates of N. Y. Telephone Co., Legis. Doc. No. 73, 
1926 (254 pages) ; Report of Commission on Revision of N, Y. Pub. 
Serv. Comm. Law, Legis. Doc. No. 75, 1930, 28-31, 262-268; “Your 
Company and the Rate Decision,” a bulletin issued for the use of its 
employees by the N. Y. Telephone Co., 1930; Nathaniel Gold, “One 
More Telephone Decision”, 15 Nat. Mun. Rev. 419; “The New York 
Telephone Rate Decision”, 19 id. 180; “An Example of Rate Litiga- 
tion and Its Significance”, 23 id. 584; John Bauer, “An Example of 
Futility in Present Methods of Public Utilitiy Regulation”, 15 Am. 
Econ. Rev. 586; Leland Olds, “The Public Utility Issue”, 24 Yale 
Review (N. 8.) 704, 706-707; New York Times, May 2, 1934, at 1; 
May 11, at 1; May 17, at 25; September 21, at 25; February 27, 1935, 
at 20; March 30, at 7. 
“Eighth. In deciding whether the Constitution prevents Congress 
from giving finality to findings as to value or income where confisca- 
tion is alleged, the Court must consider the effect of our decisions 
not only upon the function of rate regulation, but also upon the ad- 
ministrative and judicial tribunals themselves. Responsibility is the 
great developer of men. May it not tend to emasculate or demoralize 
the rate-making body if ultimate responsibility is transferred to 
others? To the capacity of men there is a limit. May it not impair 
the quality of the work of the courts if this heavy task of reviewing 
questions of fact is assumed ? 

The obstacles encountered in the case at bar and in the regulation 
of the rates of the large utilities are attributable, in the main, to the 
Court’s adherence to the rule declared in Smyth v. Ames for deter- 
mining the value of the property. In Missouri ew rel. Southwestern 
Bell Teleph. Co. v. Public Serv. Commission, 262 U. S. 276, 289, 67 
L. ed. 981, 985, 43 S. Ct. 544, 31 A.L.R. 807. I stated my reasons for 
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believing that the Constitution did not require the Court to adopt 
that rule which so seriously impairs the power of rate-regulation, 


But since the decision of Smyth v. Ames is adhered to, there is the | 


greater need of applying to cases in which rate-regulation is alleged 
to be confiscatory the rule of reason under which the Court has sanc- 
tioned, in other cases of taking, the legislative provision giving final- 


ity to quasi-judicial findings of value and income by administrative | 


tribunals. 


Surely, all must agree with the Secretary of Agriculture that: “If | 


rate regulation is to be effective, there must come at some time an 
end of hearings and a decision of the questions involved.” In Chicago, 
B. & Q. R. Co. v. Babcock, 204 U.S. 585, 598, 51 L. ed. 636, 640, 97 
S. Ct. 326, we said of valuations made by the State Board of Equali- 
zation and Assessment: “Within its jurisdiction, except, as we have 
said, in the case of fraud or a clearly shown adoption of wrong prin- 
ciples, it is the ultimate guardian of certain rights. The State has 
confided those rights to its protection and has trusted to its honor 
and capacity as it confides the protection of other social relations to 
the courts of law. Somewhere there must be an end.” Congress 
concluded that a wealthy and litigious utility might practically nul- 
lify rate regulation if the correctness of findings by the regulating 
body of the facts as to value and income were made subject to judicial 
review. For that conclusion experience affords ample basis. I can- 
not believe that the Constitution, which confers upon Congress the 
power of rate-regulation, denies to it power to adopt measures indis- 
pensable to its effective exercise. 

Mr. Justice Stone and Mr. Justice Carrvzo concurring in the 
result : 

We think the opinion of Mr. Justice Brandeis states the law as 
it ought to be, though we appreciate the weight of precedent that 
has now accumulated against it. If the opinion of the Cour€ did 
no more than accept those precedents and follow them, we might be 
moved to acquiescence. More, however, has been attempted. The 
opinion re-examines the foundations of the rule that it declares, and 
finds them to be firm and true. We will not go so far. The doctrine 
of stare decisis, however appropriate and even necessary at times, 
has only a limited application in the field of constitutional law. See 
the cases collected by Brandeis, J., dissenting, in Burnet v. Coronado 
Ou & Gas Co,, 285 U. S. 393, 407, 408, 76 L. ed. 815, 824, 52 S. Ct. 
443. If the challenged doctrine is to be reconsidered, we are un- 
willing to approve it. 

For the reasons stated by Mr. Justice Branpets the decree should 
be affirmed. 
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Kullman Salz v. Sugar Apparatus Mfg. Co., 153 Cal. 725 

Mannear et al. v. Gay et al., 217 Mass. 403, 104 N.E. 961 (1914) 

Martin v. Neer, 126 Ore. 345, 269 Pac. 342 (1928) 

Martin et al. v. Meles, et al., 179 Mass. 107, 60 N.E. 397 (1901) 

Mason Produce Co. v. Harry G. Gilbert Co., 104 Ind. 462, 141 N.E. 613 
(1923) 

Obrecht v. Crawford, 175 Md. 385, 2 A. (2d) 1 (1938) 

Pandaleon v. Brecker, 227 Mich. 297, 198 N.W. 953 .(1924) 

Port of Seattle v. Fidelity & Deposit Company of Maryland, 24 F. Supp. 
434 (N.D. Wash. 1938) 

Royal Parlor Coach Co. v. 
(1928) 

Sedro Veneer Co. v. Kwapil, 62 Wash. 385, 113 Pac. 1100 (1911) 

Shotwell Johnson Company v. C. O. D. Tractor Company, 154 Minn. 
417, 191 N.W. 813 (1923) 

Trigg v. Clay, 88 Va. 330, 13 S.E. 434, 29 Am. St. Rep. 723 (1891) 

United States v. Rehwold et al., 44 F. (2d) 663 (S. D. Calif., 1930)---- 

Weir v. Long, 145 Ala. 328, 39 S. 974 (1906) 

Woerman v. McKinney-Guedry Co., 192 S.W. 684 

Worcester Bleach & Dye Works Co. v. Dlugasch, 181 N.Y.S. 44 (1920) _- 





APPEALS FROM SECRETARY’S DECISIONS* 
(Aetion for Review by Courts) 


Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Co. et al., 3 A.D. 715. Decided September 27, 1944. Ap- 
peal dated February 23, 1944, pending in the District Court of the United 
States for the Eastern District of Missouri, Civil Action No. 2568. 

Grandview Dairy, Inc. v. Wickard et al., 3 A.D. 335. Decided May 8, 1944. 
Appeal dated May 26, 1944, pending in the District Court of the United 
States for the Eastern District of New York, Civil Action No. 3884. 

International Dairy Co. et al. v. Jones & Wickard, 3 A.D. 953. Decided 
November 13, 1944. Appeal dated November 30, 1944, pending in the 
District Court of the United States for the Northern District of Illinois, 
Civil Action No. 44C1449. 

Shawangunk Cooperative Dairies, Inc. v. Jones & Wickard, 3 A.D. 852. De- 
cided October 18, 1944. Appeal dated November 6, 1944, pending in the 
District Court of the United States for the Southern District of New 
York, Civil Action No. 28-286. 


Packers and Stockyards Act, 1921 
Barton Commission Co. v. United States et al., 3 A.D. 252; 3 A.D. 754; 
3 A.D. 869. Decided February 3, 1944, September 19, 1944 and October 
20, 1944. Appealed to the District Court of the United States for the 
District of Minnesota, Third Division, Civil Action No. 699. 


Perishable Agricultural Commodities Act, 1930 

Bryant Brothers v. J. F. Sanson & Sons, 3 A.D. 914. Decided October 27, 
1944. Appealed to the District Court of the United States for the North- 
ern District of Ohio, Eastern Division, Civil Action No. 22548, Novem- 
ber 22, 1944. ‘ 

C. H. Robinson Company v. Cleveland Celery Market Company, 3 A.D. 670; 
3 A.D. 912. Decided August 28, 1944 and October 20, 1944. Appealed 
to the District Court of the United States for the Northern District of 
Ohio, Eastern Division, Civil Action No. 22531, November 13, 1944. 

DeBruyn Seed & Produce Co. v. Edmonson Brokerage Co., 3 A.D. 297. De- 
cided April 12, 1944. Appealed to the District Court of the United States 
for the Northern District of Mississippi, Civil Action No. 238, May 12, 
1944, 

Engebretson-Grupe Company v. Ellis Brothers Company, 3 A.D. 299. De- 
cided April 21, 1944. Appealed to the District Court of the United States 
for the Western District of Michigan, Civil Action No. 410, Aprjl 23, 
1944, 

Irving Williams Co. v. Leef-Schniebolk Co., 3 A.D. 988. Decided November 
3, 1944. Appealed to the District Court of the United States for the 
Southern District of New York, Civil Action No, 28-552, November 20, 
1944, 

Kinsey Produce Co. v. Wesco Foods Vo., 3 A.D. 1109. Decided December 27, 
1944. Appealed to the Pseocrict Court of the United States for the North- 
ern District of Ili=v!8, Eastern Division, Civil Action No. 45C109. 

Levinson Fruit ©v- ¥- Hoffman Banana Co., 3 A.D. 1082. Decided Decem- 
ber 4 2¢#4. Appealed to the District Court of the United States for the 

western District of Texas, Civil Action No. 428. 


Mark Owen & Co. v. Joseph Rothenberg &/or Simon Siegel’ Company, 3 A.D. 
1100. Decided December 15, 1944. Appealed to the District Court of the 
a States for the Western District of New York, Civil Action No. 

Mile End Fruit Exchange, Inc. v. O. 8S. Hurley Produce Co., 3 A.D. 1086. 
Deciuea December 5, 1944. Appealed to the District Court of the United 
States for the Northern District of Texas, Civil Action No. 1387. 


*Table of cases under the Regulatory acts reported by courts and publ i 
ture Decisions will be found in this issue, page 1212.—Ed. wera Se: hn Aeon 
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1194 APPEALS FROM SECRETARY’S DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued 


Pacific Fruit Exchange v. John Miceli, Inc., 3 A.D. 305. Decided April 29, 
1944. Appealed to the District Court of the United States for the North- 
ern District of Ohio, Civil Action No. 22292, May 16, 1944. 

The Charles Abbate Company v. Central Wholesale Company, 3 A.D. 285; 
3 A.D. 309; 3 A.D. 769. Decided April 5, 1944, April 28, 1944 and Sep- 
tember 12, 1944. Appealed to the District Court of the United States 
for the Northern District of Illinois, Civil Action No. 44C1156, Sep- 
tember 28, 1944. 

The Schuman Company v. Cleveland Fruit Company, 3 A.D. 105; 3 A.D. 
110. Decided February 5, 1944 and February 22, 1944. Appealed to the 
District Court of the United States for the Northern District of Ohio, 
Civil Action No. 22206. 

Tifton Produce Co. v. Skaff, 3 A.D. 906. Decided October 18, 1944. Appealed 
to the District Court of the United States for the Western District of 
Michigan, Civil Action No. 455, November 9, 1944. 

Wesco Foods Company v. The A. C. Blair Company, 3 A.D. 808. Decided 
September 29, 1944. Appealed to the District Court of the United States 
for the District of Ohio, Civil Action No. 4279, October 28, 1944. 


DISPOSITION OF APPEALS (ACTION FOR REVIEW) FROM SECRETARY’S 
DECISIONS BY COURTS* 


Agricultural Marketing Agreement Act of 1937 

Brucer Dairy Co. et al. v. Wickard, 3 A.D. 247. Decided April 26, 1944. 
Appealed to the District Court of the United States for the Northern 
District of Illinois, Civil Action No. 44C567. Appeal dismissed August 
25, 1944. 

The Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 2 A.D. 80. De- 
cided April 15, 1948. Appealed to the District Court of the United States 
for the Western District of New York, Civil Action No. 1425. Appeal 
dismissed May 12, 1944. 


Perishable Agricultural Commodities Act, 1930 
Walton v. C. Comella, Inc. et al., 2 A.D. 605. Appealed to the United States 
District Court (Northern Ohio). Appeal dismissed December 18, 1944. 


*Table of cases under the Regulatory acts reported by courts and published in the Agricul- 


ture Decisions will be found in this issue, page 1212.—Ed. 
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AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 









Agricultural Marketing Agreement Act of 1937 


In re Abbots Dairies, Inc. et al., 2 A.D. 553 (1943), Pike and Fischer, 
33j.213-3. 

In re Associated Veterinarians, 3 A.D. 7 (1944), Pike and Fischer, Dec. 
Note No. 710. 

In re Bailey Farm Dairy Co., 3 A.D. 715 (1944), Pike and Fischer, 33c.471-1. 

In ~ oe County Farms Dairy et al., 2 A.D. 553 (1943), Pike and Fischer, 
33j.213-3. 

In re Crowley’s Milk Co., Inc., 3 A.D. 847 (1944), Pike and Fischer, 34g.42-1. 

In re Dairy Specialities, Inc. and Brook Hill Farm, Inc., 3 A.D. 1 (1944), 
Pike and Fischer, 33c.24-5; 3 A.D. 373 (1944), Pike and Fischer, 33c.24-9. 

In re Grandview Dairy, Inc., 3 A.D. 335 (1944), Pike and Fischer, 48f.712-14. 

In - a Dairies, Inc. et al., 2 A.D. 553 (1943), Pike and Fischer, 
33j.213-3. 

In re International Dairy Co., 2 A.D. 141 (1943), Pike and Fischer, Dec. 
Note No. 628. 

In re Middletown Milk & Cream Co., Inc., 3 A.D. 84 (1944), cited by Frank, 
Circuit Judge in Guiseppi v. Walling, U. S. Circuit Court of Appeals, 
Second Circuit, June 27, 1944, Pike and Fischer, Decs. 33j.33-5, 18, n28. 

In re Middletown Milk & Cream Co., Inc., 3 A.D. 84 (1944), Pike and 
Fischer, 33j.213-8. 

In re Shawangunk Cooperative Dairies, Inc., 3 A.D. 852 (1944), Pike and 
Fischer, Dec. Note No. 750. 

In re Vogt’s Dairies, Inc., 2 A.D. 328 (1943), Pike and Fischer, Dec. Note 
No. 655. 

In re Wawa Dairy Farms, Inc., 2 A.D. 89 (1943), Pike and Fischer, 33j.213-1. 

In re Weiler-Sterling Farms Co., 3 A.D. 358 (1944), Pike and Fischer, 

31d.3-9. 


Federal Seed Act 


In re E. K. Hardison Seed Co., 3 A.D. 730 (1944), Pike and Fischer, Dec. 
Note No. 748, 749. 






























Packers and Stockyards Act, 1921 

Condon v. Dolan, Ludeman & Company, 2 A.D. 125 (1943), Pike and Fischer, 
Dec. Note No. 624. 

In re Conor, Frank H. et al., 2 A.D. 199 (1943), Pike and Fischer, Dec. 
Note No. 642. 

In re Gentry-Thompson Stock Yards Co., Inc., 2 A.D. 173 (1943), Pike and 
Fischer, 46b.33-1; 3 A.D. 159 (1944), Pike and Fischer, 31d.3-6; 8 A.D. 
481 (1944), Pike and Fischer, 31d.3-8. 

Guilfoyle v. Sioux City Stock Yards Co., 2 A.D. 385 (1943), Pike and Fischer, 


Dec. Note No. 665. ; ; 
Sahn Poultry Corp. v. C. & J. Piskosh, Inc., 2 A.D. 108 (1943), Pike and 


Fischer, 43f.22-3. 
In re Somerville Live Poultry Co., Inc., 3 A.D. 968 (1944), Pike and Fischer, 
41h.51-10. 
In re Tarr, Downs Commission Co., 2 A.D. 341 (1943), Pike and Fischer, 
46c.31-1. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1944) 


Page 
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Apricots 797, 1091 
Artichokes 
Asparagus 
Cabbage 
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Carrots 
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Grapes : 106, 114, 285, 305, 430, 601 
NIN eo eke de at a ae ee Oe ee 299, 770, 1095, 1100 
Onions 292, 297, 800, 883, 910 
Oranges 103, 118, 412, 516, 524, 528, 896 
I cecal eae a eS ea oh ead Oe ee ees 198, 803 
Peaches 111, 519, 677, 682, 808, 1005 
892 
Potatoes 188, 282, 288, 422, 659, 664, 668, 773, 780, 
784, 798, 806, 902, 997, 1009, 1104 
670 
Rutabagas 21, 1086 
Strawberries 914 
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Watermelons 884, 906, 1082 
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DECISIONS AND DOCKET —- ARRANGED IN CONSECUTIVE 
ORDER 


AcT A.D. Docket PAGE] ACT A.D. 


No. 

WA. we cnaccnens Dot 41-16 TRVPAGA. nu. -scna es 
538 41-18 594 
539* 41-14 ) 595** 
540 1246 3 596** 
541 1522 597** 
542 1574 . 598** 
543 1501 } 599** 
544 1535 } 600** 
545 1532 : 601** 
546 1590 602 
547 402 é & § 603 
548* 1594 2 604 
549 4317 605 
550 4237 606 
551 4281 Z 607 
552 4193 608 
553 4192 ¢ 609 
554 4252 é 610 
555 41-43 ¢ 611 
556 41-16 ¢ 612 
557 27-42 613 
558 41-16 : 614 
559* 27-38 OF 615* 
560 1448 3 616* 
561 435 ‘ J 617 
562 1534 : 618 
563 1588 619 
564 1589 620 
565 4193 621 
566 4287 : 
567 4173 
568 3024 
569 4173 
570 4284 
571 4266 
572 4193 
573 4332 
574** 4320 
575** 4300 
576** 4301 
577** 4321 
578** 4309 
579 1528 
580 402 
581 1523 
582 1563 
583 1571 
584 1524 
585 1492 
586 1522 
587 1597 176 
588 1560 178 
589 1576 184 
590* 1601 188 
591 4167 188 
592 4176 198 


*Consent Dismissal.—Ed. ds 
**Unpublished decision reported in Agriculture Decisions.-—Ed. 
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ACT A.D. — PAGE| Act A.D. DocKet PAGE 

. 0. 
649* 1608,9 411/PACA __-_-_____ 711** 4261 659 
TIVE RD aevecniceisen 650 4337 411 712** 4272 661 
651** 4285 414 713** 4348 663 
“— 652 4281 416 714 4238 664 
| Ge 653 4271 418 715 4377 668 
8 206 654 4345 422 716 4380 670 
4 209 655** 4337 423 717** 4310 672 
4 211 656 4176 424 718** 4311 677 
8 211 657** 4803 425 719** 4353 682 
9 21] 658** 4296 430/AMA ___________ 720 3-4 715 
4 20) 659* MI virecanSiccncn 721 1 730 
6 211 660* a «68 Pes ..........- 722 1606 740 
9 911 661** 4302 433 723 1634 743 
0 EE 662 33 467 724 1500 746 
06. eee 663 1551 468 725 1579 752 
7-959 664 311 472 726 1547 754 
5 853 665 1624 473 727 1623 761 
y «958 666 1548 473 728 1637 762 
) 955 667 1569 476 729 1646 764 
; (OBE 668 1564 479 730 1612 764 
y -O5g 669 1523 481 731 1628 767 
y 261 670 1563 483|/PACA __---_---- 732 4293 769 
969 671 1556 486 733** 4267 770 
» 264 672 383 490 734 4328 773 
| 968 673 1433 491 735 4341 1778 
) 271 674 308 492 736 4358 780 
| 274 _ 675 435 493 737 4286 784 
277 676 1530 494 738 4306 790 
277 677 402 498 739** 4380 796 
277 678 1562 500 740** 4351 797 
282 679 148 502 741 4384 798 
285 680 445 503 ; 742** 4318 800 
288 I gra ok 681 4290 506 743 4327 803 
299 682** 4272 511 744 4340 806 
297 683 4342 516 745 4341 807 
299 684 4284 519 746 4279 808 
302 685 4199 519 747 4330 811 
305 686** 4237 523 748** 4346 818 
309 687 4343 523|AMA ____------- 749 27-16 847 
309 688** 4272 526 750 27-59 852 
309 689** 4087 527|P&S _---------- 751 1635 859 
309 690 4338 527 152 1631 861 
309 I aa iliie 691 27-13 577 753 1602 862 
335 692 27-63 578 754 1600 865. 
358 eka 693 58 583 755 1644 867 
367 "eens 694 1583 586 756 1547 869 
373 695 1615 588 157 1632 869 
376 696 1599 592 758 1638 871 
379 697 143 594 759 1649 874 
379 I ae 698** 4342 595 760 1479 876 
387 699** 4343 696|PACA -_-_------ 761 4286 879 
387 700** 4313 596 762 4386 880 
394 701 4361 597 763** 4128 883 
397 702 4282 601 764 4354 884 
400 ON cs ae 703 1577 643 765 4251 888 
402 704 1618 643 766 4325 892 
403 705 1566 645 767 4334 896 
404 706 1565 649 768 4357 902 
404 |}, 707 1552 652 769 4362 906 
409 708 1627 656 770** 4306 909 
411 709 143. 657 771** 4368 910 
710* 1622 659 772 4380 912 


*Consent Dismissal.—Ed. 
**Unpublished decision reported in Agriculture Decisions.—Ed. 





1202 DECISIONS AND DOC. NOS. ARRANGED IN CONSECUTIVE ORDER 


ACT A.D. DocKET PAGE| ACT A.D. PAGE 


No. : 

PACA 173 4277 914 | 799 1049 
774 4402 918 800 1053 
775 41-2,3,4,5 953 801* 1059 
776 27-58 961 ¢ 802 5 1060 
777 1639 961] 803 1060 
778 1616 963 804 1610and 1061 
779 1575 965 1611 
780 1578 968 805 1648 1066 
781 1625 974 806 1532 1069 
782 1577-976 807 308 1070 
783 1643 982 808 445 1071 
784 1630 984 809 1650 1072 
785 1638 985 810 298 1076 
786 1614 986 811 383 1077 
787 1673 987 812 435 1079 
788 4307 988 813 143 1081 
789** 4344 996|PACA 814 4374 1082 
790 4375 997 815 4331 1086 
791** 4333 999 816 351 1091 
792** 4259 1005 817 r 1095 
793** 4306 1008 818 1098 
794 4356 1009 819 ‘ 1100 
795** 4405 1012 820 1104 
796** 4319 1012 821 O8e 1106 
797 4349 1013 822 ‘ 1109 
798 4389 1015 823** 351 1113 





*Consent Dismissal.—Ed. 
**Unpublished decision reported in Agriculture Decisions.—Ed. 
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ORDER 


A.D. Pace; AcT DocKET 
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720 5 510 

632 1522 

691 1522 

749 | 1522 

559 1523 

557 1523 

631 1524 

800 1525 

776 1528 

750 1530 

692 1532 

801 1532 

775 1534 

539 1534 

537 1535 

556 | 1536 

558 1547 

634 | 1547 

538 1547 

602 1548 

799 1550 

555 1551 

633 1552 

662 1555 

721 1556 

693 1560 

679 ; 1560 

143 697 1562 
709 1563 

143 813 1563 
298 644 3 | 1564 
298 810 1565 
308 674 ‘ 1566 
308 807 1568 
311 664 1569 
383 672 1570* 
383 811 1571 
402 547 1574 
402 580 1575 
402 677 ‘ 1576 
402 803 1577 
435 561 ‘ 1577 
435 675 93 | 1577 
435 812 9 | 1578 
442 643 1579 
445 680 50! 1581 
445 808 1582 
1246 540 1583 
1246 604 58 | 1584 
1246 610 1585 
1433 673 91 | 1587 
1448 560 96 | 1588 
1479 760 1589 
1492 585 1590 
1500 724 | 1593 
1501 543 1594* 


*Consent Dismissal.—Ed. 





1204. DOC. NOS. AND DECISIONS ARRANGED IN CONSECUTIVE ORDER 
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1605 638 387 653 
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1607* 616 277 2 688 
1608, 9* 649 411 712 
1610, 11 804 1061 773 
1612 730 764 746 
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1614 786 986 652 
1615 695 588 702 
1616 778 963 622 
1622* 710 ~§©659 570 
1623 727 ~=761 598 
1624 665 473 684 
1625 781 974 651 
1627 708 656 599 
1628 731 628 
1630 14 = 737 
1631 752 761 
1632 757 566 
1634 723 : 596 
1635 751 597 
1637 728 681 
1638 758 ‘ 626 
1638 785 659 
1639 777 : 619 
1643 783 429: 629 
1644 755 732 
1646 729 4296** 658 
1648 805 4298 593 
1649 759 4299 
1650 809 4300** 
1660 802 4301** 
1673 787 4302* 
3024 568 ¢ 4303** 
4087** 689 4304 
4128 621 ‘ 4306 
4128** 630 { 4306** 
4128** 763 ‘ 4306** 
4148** 601 4307 
4167 591 4309** 
4173 567 f 4310** 
4173 569 4311** 
4176 592 . 4313** 
4176 656 4314 
4192 553 ‘ 4317 
4193 552 E 4318** 
4193 565 : 4319** 
4193 572 4320** 
4199 685 519 4321** 
4233 618 282 4325 
4237 550 23 4326** 
4237** 686 523 4327 
4238 714 664 4328 








*Consent Dismissa].—Ed. 
**Unpublished decision reported in Agriculture Decisions.—Ed. 





ae ae ae ae ae a en a o> ee 


285 
309 
769 
430 
206 
288 
120 
120 
433 
425 
299 
790 
909 
1008 
988 
120 
672 
677 
596 
209 
21 
800 
1012 
120 
120 
892 
309 
803 
773 


poc. NOS. AND DECISIONS ARRANGED IN CONSECUTIVE ORDER 1905 


ACT DOCKET 


No. 
PACA: ncmscvants 4330 
4331 
4332 
4333** 
4334 
4335* 
4336 
4337 
4337** 
4338 
4339** 
4340 
4341 
4341 
4342 
4342** 
4343 
4343 ** 
4344** 
4345 
4346** 
4348** 
4349 
4351** 
4351 
4351** 


*Consent Dismissal.—Ed. 


A.D. 


747 
815 
573 
791 
767 
660 
624 
650 
655 
690 
600 
744 
735 
745 
683 
698 
687 
699 
789 
654 
748 
713 
797 
740 
816 
823 


Pace; Act 


811 | PACA 
1086 
118 
999 
896 
433 
302 
411 
423 
27 | 
211 
806 
778 
807 
516 
595 
523 
596 
996 
422 
818 
663 
1013 
797 
1091 
1113 


DocKET 


**Unpublished decision reported in Agriculture Decisions.—Ed. 


4405** 
4408 
4415 


A.D. 


719 
764 
794 
767 
736 
701 
769 
817 
771 
819 
814 
790 
715 
716 
739 
772 
822 
821 
741 
762 
798 
774 
795 
820 


818 


PAGE 


682 
884 
1009 
902 
780 
597 
906 
1095 
910 
1100 
1082 
997 
668 
670 
796 
912 
1109 
1106 
798 
880 
1015 
918 
1012 
1104 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1944) 


A.D. 
No. Page 
Agricultural Marketing Agreement Act of 1937 
Amaral, Antone et al. (AMA Doc. No. 47-1, 2,-and 3) 33 =. 3367 
Bailey Farm Dairy Co., et al. (AMA Doc. No. 720 715 
Brucer Dairy et al. (AMA Doc. No. 41-21) 602 247 
C. J. Wieland & Son Dairy Products Co., Inc. (AMA Doc. No. 

SOS a cee eee RS ee a Pe ERE Pe ee 555 83 
Crowley’s Milk Company, Inc. (AMA Doc. No. 749 847 
Dairy Specialties, Inc., and Brook Hill Farm, Inc. (AMA Doc. 

No. 41-16) 537:1; 556:83; 558:94; 634 373 
Dairymen’s League Cooperative Association, Inc. (AMA Doc. 

No. 27-13) 691 
Dairymen’s League Cooperative Association, Inc. (AMA Doc. 

No. 27-38) 559 
DeKalb Creameries, Inc., et al. (AMA Doc. No. 27-65) Consent 

Dismissal 801 
Dellwood Dairy Co., Inc. (AMA Doc. No. 27-53) 800 
Grandview Dairy, Inc. (AMA Doc. No. 27-51) 631 
International Dairy Company et al (AMA Doc. Nos. 41-2, 3, 4,5) 775 
Middletown Milk & Cream Co., Inc. (AMA Doc. No. 27-42) 557 
Oregon Creamery Company (AMA Doc. No. 41-14) Consent dis- 

missal 539 
Rockdale Creamery Corporation (AMA Doc. No. 27-58) 776 
Saratoga Springs Cooperative Marketing Association, Inc., and 

P. W. and C. V. Dake (AMA Doc. No. 27-63) 692 
Seeley Dairy (AMA Doc. No. 41-22) 799 
Shawangunk Cooperative Dairies, Inc. (AMA Doc. No. 27-59)__ 750 


Union Grove Creamery Co. (AMA Doc. No. 41-18) 538 
Weiler-Sterling Farms Company (AMA Doc. No. 4-107) 632 


Commodity Exchange Act 
LeGardeur, Maurice J. (CEA Doc. No. 33) 662 


Federal Seed Act 
E. K. Hardison Seed Company et al. (FS Doc. No. 1) 721 


Grain Standards Act 
Burns Grain Company, Loveland Elevator Company, and Carl 
Richardson (GS Doc. No. 58) 


Packers and Stockyards Act, 1921 

A. Phillips & Son (P&S Doc. No. 1575) 

Alexander Conover & Company et al. (P&S Doc. No. 383) 

Alma Sale Barn v. Great Western Commission Company (P&S 
Doc. No. 1622) 

Arbree Commission Company (P&S Doc. No. 1625) 

Associated Veterinarians (P&S Doc. No. 1522)--541:7; 586:175; 

Barton, Walter A. (P&S Doc. No. 1547) 603:252; 726:754; 

Berkshire Brothers v. Gorman and Nonheim Livestock Commis- 
sion Company (P&S Doc. No. 1448) 

Birk v. Ridley and Marshall (P&S Doc. No. 1635) 

Boggs, v. Chicago Producers Commission Association (P&S Doc. 
No. 1605) 

Boll v. Globe Commission Company (P&S Doc. No. 1615) 

Branigin Commission Company (P&S Doc. No. 1631) 

Bree, Albert (P&S Doc. No. 1536) 

Broadway Poultry Company (P&S Doc. No. 1612) 

Butler’s Live Poultry Market (P&S Doc. No. 1501) 

C. E. Odell & Company (P&S Doc. No. 1566) 

Cc. H. Martin & Company (P&S Doc. No. 1524) 
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Packers and Stockyards Act, 1921—Continued 

Cc. H. Martin & Company v. The Toledo Live Stock Company 

P&S Doc. No. 1603) Consent dismissal__...........-_..-.. 
Cassidy Commission Company (P&S Doc. No. 1597)----------- 
Cassidy Commission Company v. Barse Livestock Commission 

Company (P&S Doc. No. 1594) Consent dismissal_..-.----- 
Charles Mirotznik et al. (P&S Doc. Nos. 1610 and 1611)_---_--- 
Cleveland Union Stock Yards Company (P&S Doc. No. 442)---- 
Cohen, Failte. (PES: Boe. No... 169) 2. occas ero ccaneneewnteuna 
Columbus Foods Corporation v. Union Stock Yard & Transit 

Company (P&S Doc. No. 1608 and 1609) Consent dismissal-_- 
Colorado Springs Live Stock Commission Company (P&S Doc. 

aah RI he re er Ce ee ree ee 
Coney Island Poultry Company, Inc. (P&S Doc. No. 1616)-_----- 
Corkery & Boegner Live Stock Commission (P&S Doc. No. 1564) 
Deardorff v. Rix and Nielsen et al. (P&S Doc. No. 1535)__---- 
Dempsey Wright Livestock Commission Company (P&S Doc. 

Ii A A sa rea are arc rg eal ke eee 
Duesbury v. Moog & Greenwald et al. (P&S Doc. No. 1638) -758:871; 
Duvick v. “Abe” Burnett & Company (P&S Doc. No. 1646)__---- 
E. A. Blackshere Company (P&S Doc. No. 1552)--.------------ 
Essex County Coop Company (P&S Doc. No. 1510)_------------ 
Faimon v. Farmers Union Livestock Commission (P&S Doc. No. 

SD a eS cg aed ee a Sem ee ee en ae ia ark 
Farmers Livestock Commission Company v. Cole (P&S Doc. 

OU a eta reg ee a a eee a ee 
Fred Haman & Son v. Union Stock Yard & Transit Company 

(P&S Doc. No. 1801) Consent dismissal ------..----------- 
Frederick F. Hunt v. Consolidated Commission Company et al. 

pe! Oe Se Se ee ees ee ee 
Gentry-Thompson Stock Yards Company, Ine. (P&S Doc. No. 




























MURR Sig ce casio tn Ga ca epi a eI a a a eal Te ae 581:159; 
Globe Live Stock Commission Company (P&S Doc. No. 

OO cs aren alae ahaha at he 582:161; 
Googins & Williams (P&S Doc. No. 1560)__-.-------_- 588:178; 
Halpin v. Hefner Commission Company et al. (P&S Doc. No. 

ON acs ae ht regi te caper eka tees as antes teat ora veancdte on chats eneateen aeanadl 





Hands v. Moody Commission Company (P&S Doc. No. 1634)--_- 
Harmon v. The Union Stock Yard & Transit Company (P&S 
PNG ND og oe ee Sr eee eee 
Hein v. The Union Stock Yard & Transit Company (P&S Doc. 
I sec len Dn SS ea ng aaa oe enchapdhdiploes eg Ae net are 
Hoberman, B. (PGS Docket Na. 1505) ~........ 4.3. cccce ns 
Howerton v. Marshall Live Stock Commission Company (P&S 
TNS DN a tee ae cect ct saad gage sbonraa ai 
Hunt v. Consolidated Commission Company and Cleveland Union 
Stock Yards Company (P&S Doc. No. 1584)__---._.--___- 
Integrity Poultry Company v. Paramount Live Poultry (P&S 
ENG, US os coats etd greased rages emo ete Saici awa Semler abtaahe 
J. D. (Jake) Simms Live Stock Commission Company (P&S 
BENG SAI RIOIPE I? anatase aa a ce bn a dial ae id ches hein ies a ter eas 
J. M: Hoober; Inc. (P&S Doc. No. 1660).~.-...........-..-..<-- 
Johnson v. Mid-West Live Stock Commission Company (P&S 
Dac. Mo: 1607) Caonsont Giana) 5.8... 5 cn 
Kennett, Murray & Company (P&S Doc. No. 1602)-.-.-.------ 
Kennett, Murray & Whiting (P&S Doc. No. 1673)-_------ ee 
Kerns Commission Company (P&S Doc. No. 1682) _------------ 


Kingsway Poultry Corp. (P&S Doc. No. 1556)--------_-------- 
Kuenster Brothers (P&S Doc. No. 1581) ----------------------- 
L. B. Andrews Livestock Commission Company et al. (P&S Doc. 

























TR SEE okie sendie we mes ene cae see acinar ansape sian terial 
Leo Hardy Live Stock Commission Company et al. (P&S Doc. 
A, OD o.Gccih cote ainncace do aaah alin ia rel aie aia are Deana aracd 545:19; 





Lovie Lites & Gon (PGS Doc. No. 1606)...~5.-2.6..~ cn incen 
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548 
804 
645 


aée 
649 


642 


784 


563 
667 
616 
753 
787 
757 
671 
635 


664 


806 


799 










1208 CUMULATIVE LIST OF AGRICUL. DECISIONS REPORTED (1944) 


Ke Page 
Packers and Stockyards Act, 1921—Continued 
Lush, J. E. (P&S Doc. No. 1528) 
Malecki v. Mike Donahue Commission Company (P&S Doc. No. 
1582) 
Manning Live Poultry (P&S Doc. No. 1548) 
Maplewood Poultry Company (P&S Doc. No. 1613)------------ 
Market Agencies at Fort Worth Stockyards, Fort Worth. Texas 

(P&S Doc. No. 445) 2503; 
Market Agencies at Omaha Union Stock Yards (P&S Doc. No. 

143) 679:502; 697:594; 709:657; 
Market Agencies at Sioux City Stock Yards, Sioux City. Iowa 

(P&S Doc. No. 308) : 
Market Agencies at St. Louis National Stock Yards (P&S Doc. 

No. 383) 

Market Agencies at Union Stock Yards, Chicago, Illinois (P&S 

Doc. No. 402) 547:20; 580:156: 677:498; 
Market Agencies at Union Stock Yards, Denver. Colorado (P&S 

Doc. No. 435) 561:97; 675:493; 
Martinson v. Tnion Stock Yards Company of Omaha (Ltd.) 

(P&S Doc. No. 1593) 

Mason v. Union Stock Yard & Transit Company et al. (P&S 

Doc. No. 1614) : 

MeLain Brothers. Inc. (P&S Doc. No. 

McLish, R. B. (P&S Doc. No. 1571)_ 

Melady & Company v. Shannon & Farrell (P&S Doc. No. 1604)_- 
Miller and Johnston (P&S Doc. No. 1479) 

National Commission Company (P&S Doc. No. 1584) 

Nostrand Poultry Market, Inc. (P&S Doc. No. 1525)__---_--_- 
Nugent & Schapanski v. K. L. Peterson & Co. (P&S Doc. No. 

1649) 

Ogden Livestock Auction Company v. Honheim (P&S Doc. No. 

1648) 805 1066 
Pierson v. Cockery & Boegner Live Stock Commission Company 

(P&S Doc. No. 1637) «= 762 
Porter v. The Union Stock Yard & Transit Company of Chicago 

(P&S Doc. No. 1660) 802 1060 
Ralph O. Wright Live Stock Commission Company (P&S Doc. 

No. 1585) d 394 
Rogers, J. G. (P&S Doc. No. 1589)_-__ ------- 5 101 
Sanitary Live Poultry Market (P&S Doc No. 1 583) *¢ 586 
Scannell-Cochran Commission Comnvany (P&S Doc. No. 1576)_. 58s 184 
Schaaf v. Atkinson Livestock Market (P&S Doc. No. 1570) Con- 

sent dismissal 277 
Skadron v. Walters and Dunbar (P&S Doc. No. 1623) 761 
Smith v. Boswell Kahn Thornton Livestock Commission Com- 

Pany (P&S Doc. No. 1577) 608:258; 703:643; 976 
Somerville Live Poultry Company, Inc. (P&S Doc. No. 1578) _--- : 968 
St. Joseph Stock Yards Company (P&S Doc. No. 298) ~-644:403; 1076 
St. Louis National Stockyards Company (P&S Doc. No. 

1246 540:6; 604:253; 6 262 
Stampe v. Wade Landrum, et al. (P&S Doc. No. 1600) 865 
Steinberg, Harry I. (P&S Doc. No. 1568) Os 
Swiney Brother's (P&S Doc. No. 1574) 

Tarr, Downs Commission Company (P&S Doc. No. 1500) 
Terrill v. S. Simon & Sons (P&S Doc. No. 1530) 
The Belt Rail Road and Stock Yards Company (P&S Doc. No. 

1433 
The Jersey City Stock Yards Company (P&S Doc. No. 1627) ---- 

Torrington Livestock Commission Company (P&S Doc. No. 

1579) 

Union Stock Yard Company (P&S Doc. No. 1565) - 
Weiller & Weiller Company (P&S Doc No. 1650) 
Winegard v. The Union Stock Yard and Transit Company 

(P&S Doc. No. 1595) 








(1944) 


. Page 
9 155 
1 264 


i «= 478 


t 643 
§ «1071 


> 1081 


986 
867 
162 
379 
876 
268 
274 


874 
1066 


762 
1060 


394 
101 
586 
184 


277 
761 


976 
968 
1076 
262 
865 
409 
14 
746 
494 


491 
656 


752 
649 
072 


397 


Packers and Stockyards Act, 1921—Continued 


Whitten v. St. Louis National Stockyards Company (P&S Doc. 

Bee RRO sed cata taarctc an eeade teense aad Ske ota de cetinia 
Wright-Halliburton Company (P&S Doc. No. 1599)_----------- 
Wyckoff Poultry Company (P&S Doc. No. 1550)--------------- 


Perishable Agricultural Commodities Act, 1930 


Bee U.. Wee CPACR Toe. ie. S800) 3 xn sc ee ckcetees 


American Fruit Growers, Inc. v. Fairchester Packing Company 
(PACA Doc. No. 4292) Consent dismissal ~..-..---....---- 
American Fruit Growers, Inc. v. Sam Goldstine & Son (PACA 


PE: TG MRM shes ae elas ateotms cath be ae eset shat gi ane cite 
American Fruit Growers, Incorporated v. Sam Goldstine & Son 
CPACe Die: Mee S2eEk hss ce sete ee eceeone eae 
Apache Distributors, Inc. v. Barsh (PACA Doc. No. 4320) ------ 
Ayres Brokerage Company v. Elba Produce Company (PACA 
ME, TR: SRN sac tected is ictal ala a an a ease ct 
B. Cohen & Company (PACA Doc. No. 4338)_--...-___----__--_ 
Barnett v. Ricks (PACA Doc. No. 4254), Unpublished Decision*_ 
Beilman Produce Co., Inc. v. Washington Open Air Market 
(PACA Doc. No. 4335) Consent dismissal__......_-.________ 
Rell +. Hyman (PACA Dos. Ne. 4494)... . 2 ta cance 
Bryant Brothers v. J. F. Sanson & Sons (PACA Doc. No. 4277) _- 
Burns & Bay v. Markman Produce Company (PACA Doc. No. 
GON si cai cnatannawuntiaccamaglnama a sinenee ata ance age 
C. H. Robinson Company v. Clevgland Celery Market Com- 
pany (PACA. Doe. NO: 4$80)o.5..ccccacndconclnens 716:670; 
C. H. Robinson Company v. Marshall Fruit, Inc. (PACA Doc. 
Ns I a a cn cian renee campos cacti cscs aN ale ea ee 
California Fruit Exchange v. Southern Brokerage Company 
CPM: WGG.., NO Qa ceased woos ea eee eae 
Central Wholesale Company v. The Charles Abbate Company 
(PACA. Doc. No; 4299) oe = nin eeicwecc dad 619:285; 629:309;* 
Crivella v. H. P. Hale & Son (PACA Doc. No. 4306)__----__-- 
DeBruyn Seed & Produce Company v. Edmonson Brokerage Com- 
pane CRBCE. Pee: NG Sabena eee hee mae 
E. Meyer Fruit Company v. Geo. W. Haxton & Son, Inc. (PACA 
Gs TAO, GR ase Ace oi nein ae hans a aaleind oils Aaa es ee 
Eastern Shore of Virginia Produce Exchange v. Aaron (PACA 
BPR, | Fy MA as cata sce esse este alo ess ae 
Engebretson-Grupe Co. v. Ellis Brothers Company (PACA 
inne RI ak se sah pus cn ha rene ah or me eae 
Fairchester Packing Company v. American Fruit Growers, Inc. 
(PACA Doc. No. 4302) Consent dismissal____.....----_---- 


Fruit Distributing Company v. Swanson (PACA Doc. No. 
Ne a ee cas a ats a ae ee eee ee 
Gentile Bros. Company v. Kardonsky Produce Company ef al. 
(PACA. Doe. No, 4284). -..-...2...2....-570cHI: 666:312;9 


Glickstein, Morris (PACA Doc. No. 3024)_...........-........- 
Harry T. Silverfarb Company (PACA Doc. No. 4361)---------- 
Hicks v. Sacks Brothers (PACA Doc. No. 4334) -------------- 
Hunter Brothers (PACA Doc. No. 4340)~.......-.-.........-. 
Irving Williams Co. v. Leef-Schniebolk Co. (PACA Doc. No. 
MAE: 22, = i rhea ee obese sa eee ee 

J. E. Nelson and Son (PACA Doc. No. 4321)---------- ee ee 
J. E. Nelson and Son (PACA Doc. No. 4286)___-----599:211;* 
628:309;* 737:784; 

J. E. Nelson & Son v. J. Eisenberg & Sons (PACA Doc. No. 
GAGE). eiidon cnecec dmg dne ean ee a a ee 

J. Hyman Brokerage Company v. Levinson Fruit Company 
CPO ee, We: “48Getss 252526 a eee eee 
Jablo and Steinberg Company v. S. A. Fields and Company and 
J. BE. Nelson & Son (PACA Doc. No. 4354) --............... 


*To be published in Volume 4 (1945) of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 


Jacobs v. BE. E. Fadler Company (PACA Doc. No. 4357)______ 
Jacobson v. David Dehydrations, Inc. (PACA Doc. No. 4233)__ 
John DeMartini Company, Inc. v. Wesco Foods Company and 
Kroger Grocery & Baking Company (PACA Doc. No. 4251)_- 
John §S. Barnes, Inc. v. L. A. Flinn Company (PACA Doc. 
RSID 552 ie ee ead. ake A ES LE OE: 
Josie Cohen Company et al. (PACA Doc. No. 4349)_--____--__- 
Justman & Co., Inc. v. S. D. Eveloff Co. (PACA Doc. No. 4327)- 
Justman-Feldbaum, Inc. v. Litwak (PACA Doc. No. 4282)-__-_- 
Justman-Frankenthal Company v. Curly Brothers (PACA Doc. 
UR RN Nig ees Rk Re ee a ee peat 
Kardonsky Produce Company v. Willie Fraden Produce Co. 
(PACA Doc. No. 4289) Unpublished Decision*__._...____- 
Kenney v. Riverside Fruit Exchange (PACA Doc. No. 4288) 
Rome Tamia 4 CNR TE ee 
Kinsey Produce Company v. Wesco Foods Company (PACA 
RIOR ama RD ere ts 8 ee It a a 
Kramer Brothers v. Rosenblum (PACA Doc. No. 4128) Un- 
Dipiened “DOCINION 25552 cette k nce eee ee 621:292; 
Kreiner-Green Company v. DiGiacomo (PACA Doc. No. 4199) -- 
Lafferty Brothers v. Davis (PACA Doc. No. 4408) _.-.-----_-- 
LaMantia Bros. Arrigo Co. v. Cianciolo Bros. Co., Inc. (PACA 
NE aN I Se Seo es oe a Ree at Beso 
Lerner v. Nathan Gilbert & Son,(PACA Doc. No. 4326) Un- 
SIRNRDERSSERONEL TAIDUROSEOUE oe ce etal Nae os oe ete 
Levinson Fruit Company v. Hoffman Banana Company (PACA 
RPI RD cee ce ea a i a le ee ee 
Long v Western Fruit Growers, Inc. (PACA Doc. No. 4192)-- 
Luber & Finkelstein (PACA Doc. No. 4339) Unpublished De- 
RUN aig ee nace og Sere ghee eg i ee 
M. S. Stein Company (PACA Doc. Doc. 4348) -...-....-....-.. 
Mailloux Fruit & Produce Company, Inc. v. Wesco Foods Com- 
DANY CP ACA OC): NO; GeOUia ci nn cote macnn ckbaon cn desame 
Maine Potato Growers, Inc. v. Jos. Martinelli & Company, 
2G. (RE GR TOC: £0, Rates ee ee case anew 
Mankato Fruit Company v. E. E. Fadler Company and D. L. 
Piemtendso6: (lace ee, Mo: 4561). 2.cs noc ce woes 
Mark Owen & Company v. Joseph Rothenberg & Company and 
Simon Siegel Company (PACA Doc. No. 4370)------------ 
Mexican Produce Company, Inc. v. Chicago Tomato Company 
CE eeun IOs AO ER So Stee oe nage neeueseseuaes 
Meyer Schuman Company (PACA Doc. No. 4389) --_----------- 
Michael-Swanson-Brady Produce Company v. Red River Potato 
Company (PACA Doc. No. 4291) Unpublished Decision*-- 
Mile End Fruit Exchange, Inc. v. Hurley (PACA Doc. No. 
MN WS RRR a an el ah ca es es lat 
Miles-Conley Company, Inc. v. A. Troiano & Company, Inc. 
MAGEE Tae) Ne Mees) oases e e eeeacte aes teee 
Moskovitz v. Salem Fruit Growers Coop. Assn. (PACA Doc. 
aT Nhe a ae here ease alors 
Nelson Brothers (PACA Doc. No. 4342) __---------------------- 
Pacific Fruit Exchange v. Miceli (PACA Doc. No. 4270)------ 
Patt’s Wholesale Produce Company v. W. A. Brock & Son, Ine. 
CR ae PO Re i ee cat aah ore onan 
Perrich Bros. & Goldsamt v. Willie Fraden Produce Company 
(PACA. Doc. No, 4298)-.-....-.-------.---------.--------- 
Peterson Potato Company v. M. W. Frissell and Company and 
Wat (Oliver (PACA Dec. N07 4161). 42235266 <n eect euse-on 
Rini Brothers (PACA Doc. No. 4148) Unpublished Decision*_- 
S. & H. Levy Company (PACA Doc. No. 4193), 
552:25; 565:103; 


*To be published in Volume 4 (1945) of Agriculture Decisions.—Ed. 
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CUMULATIVE LIST OF AGRICUL. DECISIONS REPORTED (1944) 1911 
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Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
— of milk downward as not authorizing scaling up- 
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Chapman v. United States, 139 F. 2d 327 (1943) Validity of pro- 
ducer-settlement fund provisions of act 

Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
ducer—Findings of Secretary 

Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
of Secretary’s action 

Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secre- 
tary as to petitioner’s status as handler sustained 

Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is 

Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Cal- 
culating freight rates to determine allowances to creamery com- 
pany 

Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 
order 

La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Or- 
der No. 27—Market service payments 

M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
No. 27—Use classification 

New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) 
Order No. 4—Cooperative, when not a handler 

New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 
805 (1944) Limited character of judicial review of legality of 
milk order 

Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 
Injunction—Contempt 

Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 
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Contempt—Compensatory fine 
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Order No. 27—Use classification 

Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature--- 

Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against 
milk handler provable in bankruptcy 

Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order 

Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order__----..-------------- 

United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) 
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United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) In- 
junction—Collection or payment of money 

United States v. Burlington Sanitary Milk Company, Inc., ; 
E. D. of Wisconsin (1944) Exhaustion of administrative remedy - 

United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 
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CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 
VOLUME 3—1944 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATION OF ORDER 
Voice in, by handlers as matter of administrative policy and not of 


ADMINISTRATIVE ACTION 
Estoppel 

An administrative officer should not overlook the letter of the law 
or regulation in order to obviate a hardship in an emergency 
only at the expense of having his generosity estop him when the 
emergency is passed, for such a doctrine would assist in the de- 
velopment of a breed’ of administrative officers, apparently pre- 
dicted by some prophets, in whose veins would run ink instead 
of blood 


ADMINISTRATIVE ASSESSMENTS 
Inapplicability of provisions of section 10(b) of act to provisions re- 
lating to 


ADMINISTRATIVE LAW 
Amendment of Petition 
Denial of Amendment Raising New Matters 
A request to amend a petition in a proceeding for administrative 
review of a regulation, which amendment would raise a ques- 
tion as to procedural matters under the regulation which 
arose after the petition was filed, was properly denied, but 
this would not deprive petitioner of the right to raise the 
question in another proceeding 
Nature of Proceeding Under Section 8c(15)(A) of Act 
Whether or not some fairer methods for petitioner’s operations 
could have been devised, such as a proration of the excess plant 
loss among the several sources of milk, it is not within the 
province of this proceeding to examine the problem de novo 
as this is a review proceeding for consideration as to whether 
what was done was in accordance with law 
Variation 
Effect of Alleged Variation between Issues Covered at Hearing and 
Rule as Adopted 
The contention that certain provisions of an administrative 
regulation were not supported by the record and that pe- 
titioners had been denied an opportunity to file exceptions 
to the provisions of the regulation because they varied 
from the proposed provisions previously issued is without 
merit where there is little difference between the proposed 
draft and the order as adopted, and it is not required that 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Page 
ADMINISTRATIVE LAw—Continued 
Variation—Continued 
revisions as a result of exceptions filed must be resubmitted 
for excentions to. the -revisione. ...~.2252ssc cess eeccew 72; 


ADMINISTRATIVE ORDER 
Laissez Faire View of Impersonal Discipline of Market 

Where the petitioners maintained throughout the proceeding the 
attitude that the order is presumptively bad, it is held that 
as a matter of law the petitioners’ business is subject to the act 
and the order and they must comply with the provisions thereof, 
though as a matter of economics or political science, the pe- 
tioners may share the laissez faire view that regulated prices 
are presumptively bad because they are substituted for the im- 
pertonal discipline of the market....-2~.-~ 2. 2nsecco uss ec wus 1049 


ADMINISTRATIVE PROCEEDINGS 
Character of Promulgation Proceeding 
The promulgation proceedings relating to the Secretary's milk 
orders being clearly rule making in nature, a quasi-judicial 
proceeding under section 8c(15)(A) of the act is not an ex- 
tension of the promulgation proceeding________-__________-_-_ 715 


Proceeding Under Section 8c(15)(A) of Act 

Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in a proceeding under sec- 
tion 8c(15)(A) of the act, and since a proceeding under section 
8c(15)(A) of the act is not an extension of the promulgation 
proceeding, but is a review proceeding for the examination of 
alleged legal deficiencies in connection with the order issued, it 
is not required that the effective date of the order be subsequent 
to the review proceeding; nor is there a procedural due process 
dogma that oral argument is essential to the validity of any 
type of administrative proceeditig................<<..-.....ncse 715 


ADMINISTRATIVE REVIEW PROCEEDING 
Effect on Rule on Initiation of 
Institution of proceedings for administrative review of a regula- 
tion does not automatically suspend the effective date of the 
order and there is no requirement that it not become effective 
until after completion of review proceedings_--__----------- 729 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Price Increases 
Price increases resulting from the amended order do not violate 


(he Drlee POMC OF moses aces sees aoe ees eaeae ees 
AGRICULTURE DECISIONS FOLLOWED 
In re Henshaw, 1 A.D. 721 (1942), and In re Cosgrove, 1 A.D. 503 
(1942), affirmed, in Cosgrove v. Wickard, 49 F. Supp. 232, 2 A.D. 
GlO (CERAGD. auends atoncan ances dn eneaaeonnaa see ae 371 
In the Matter of the Petition of Grandview Dairy, Inc., and Arkport 
Dairics Inc: 1 A.D: 193. 246 (3948) q 22s on ose encase 1053 


728 
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AMENDMENT OF ORDER ie 
Interpretation beyond intra vires limits resulting as amendment 
having substantive effect on those regulated held invalid 
AMENDMENT OF PETITION : 
Propriety of Denial of, to Question Procedural Matters 
The refusal to allow an amendment of the petition for the pur- 
pose of questioning procedural matters arising in the adminis- 
tration of the order was proper as petitioners are not thereby 
deprived of the right to question such matters in another pro- 
ceeding, and the refusal to allow an amendment of the petition 
in order to raise the point that there was no specification in 
the amended order of the representative period for qualifying 
voters in the referendum was justified as there is no legal re- 
quirement for such a specification in the amended order 
Anti-Trust LAWS = 
Hearing under section 8c(15)(A) not. proper method to test com- 
plaints under 


APPEARANCE 
Incorrect terminology in announcing attorneys for Government, not 


prejudicing either party as of no effect-----------------------.-- 
Practice in announcing attorneys for the Government under rules 
of practice under act 
ATTORNEYS 
Practice in announcing attorneys for Government under rules of prac- 
tice under act 
BUTTERFAT DIFFERENTIAL 
Record of promulgation hearing supports change in 
CONFISCATION 
Price Increases 
Evidence as to alleged squeeze of handlers between minimum pro- 
ducers prices as required by order and handlers’ price ceilings 
allegedly resulting in confiscation, not relevant for this decision_ 
CONSTITUTIONAL LAW 
Discrimination 
There is no unconstitutional discrimination in requirement that 
handlers allocate 95 percent of local producers’ milk to Class I 
sales, where, as in present case, there were reasonable grounds 
for adoption of such provision 
CORPORATIONS 
Liability of, as handler of milk handled by second corporation 
Validity of action of market administrator in disregarding entity of_ 
Court DECISIONS FOLLOWED 
Elm Spring Farm vy. United States, 127 F. (2d) 920 (C.C.A. 1st, 1942), 
3 A.D. 540 ; 
Green Valley Creamery, Inc. v. United States, 108 F. (2d) 342, 3 A.D. 
38 (1939) and Parker v. United States, 126 F. (2d) 370, 3 A.D. 45 
(1942), 129 F. (2d) 374, 3 A.D. 61 (1942), and 135 F. (2d) 54, 3 
A.D. 65 (1943) 
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CouRTS 
Administrative necessity serves as potent influence for upholding ad- 










Inimninivative canciusion ty =... .. =. sn cee ewe 92 
CREAMERY 
MRRP a aia Sea aan ace 343 
DAIRY AND POULTRY BRANCH : 
Lack of power of, to issue “legislative regulations”___._._._..-_-_--____ 88 
DISCRETION 
Limitation of exercise of, by market administrator in administering 
92 





RIOCUCERU WO OROOE 5c ee ek Seta has Seat thy ieee a aaa 
DISMISSAL 
Consent of Parties 

At request of petitioner in this proceeding, its petition is dismissed 
with prejudice as to complaint relating to classification of milk 
used in manufacture of butter and without prejudice as to 
complaint concerning classification and pricing where stand- 
Sedisaticn: Was: TOMOWON» occic need ki cceeessernsacuswces 
Denial of Petition for Relief 

Petition for relief denied and dismissed on the ground that (1) the 

allegations in the petition as to the Secretary’s failure to deter- 
mine purchasing power of milk are not sustained, (2) the sound- 

ness of the Secretary’s regulations and findings in issuance of 

order is not within scope of proceeding under section 8c (15) (A) 

of the act, (3) the hearing under said section is not a proper 

method to test complaints under anti-trust laws, (4) the regu- 

lations of Office of Price Administration is not within the juris- 
diction of the Secretary, and because of (5) failure to make full 

statements of facts upon which petition is based__--..--_---_- 247 


Order of, based on— 
COE: GE EE 6 oo re es eee nn noeee eames 
failure to sustain merits of complaint........._.-......-...-.... 


Withdrawal of Petition 
Since petitioner withdrew its petition, without prejudice, the pe- 
tition is ordered dismissed pursuant to the rules of practice 


VO CTO GE iso nn So a icresicn esau aduesaeae 
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Distress MILK 
Meaning of term __----- tac genes a oa ay le hacen med 356 
DIVISION OF FuNCTIONS WITHIN AGENCY 
Function of Department Attorneys 
In adversary proceedings, where the Agriculture Department ap- 
pears in a prosecuting or defending as well as in a deciding 
capacity, the Secretary or the War Food Administrator is the 
one who decides and department attorneys should not appear 
for the Secretary or War Food Administrator but for the Depart- 
ment or the particular organization or branch involved_-_--- 365 














ESTOPPEL 
Inapplicability of principle of, to unauthorized administrative action_. 858 


Question of, not involved in present proceeding__--_-_..-_----------- 
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Page 
EVIDENCE 
Burden of Proof as to— 
utilization of milk 
“Burden rests upon handler,’ meaning of words as used in Secre- 
tary’s order ; 
Change in Butterfat Differential 
Record of promulgation hearing supports__---__----------------- 
Conflict of, as to storage of milk in second plant 
Consideration de novo of issue under Secretary’s order 
Effect of inspection approval reports as 
Extrinsic matters such as “opinions” and “impressions” of various 
officials of Department are not binding upon Secretary 
Evidence external to petitioner, such as “voucher” support, when not 
essential 
Facts showing— 
execution of plan to evade order 
largest group of producers and handlers did not sponsor diversion 
payments at promulgation hearing 
second corporation was organized by first corporation and former 
prevented latter from making payments to milk market ad- 
ministrator under act 
“Fair preponderance of evidence” test as provided in order__--_-_--- 
Illustrations of difference between records in prior and present pro- 
ceedings al 
Non-existence of, as based on words “burden to show” or requirement 
that market administrator verify reports “by audit of the han- 
dler’s reports” 
Recourse to extrinsic matters 
Stipulations in prior proceeding as 
Terms “selective classification” and “burden of showing classification” 
or “proof of use” as mutually exclusive 
Utilization of Milk 
Burden of Proof 
Provision of order placing on handler burden of proof in estab- 
lishing uses made of his milk is not illegal 
EXCEPTIONS 
Failure to file, as creating assumption that parties do not object to 
proposals in presiding officer’s report 
Proposed Order 
Opportunity to file further exceptions is not necessary after changes 
in proposed order are made as result of exceptions filed there- 


FLUID PLANTS EQUIPPED WITH MANUFACTURING FACILITIES 
PEORIIS OL LORIR coins ctunsndagdatucdibendscunc= ss petes OEE ches Shenae shen aes 
HEALTH DEPARTMENT APPROVALS 
Choice between one or two operation approvals by Health Department 
as not offering proper criterion for classification and pricing of 
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HEARING 
Effect of Consideration of Matters at Rule-Making Hearing 
Hearings prior to the promulgation of marketing orders under the 
Agricultural Marketing Agreement Act are held for the purpose 
of gathering information and to give the parties affected an op- 
portunity to present evidence and are not entirely analogous to 
legislative hearings since the order is prepared and issued on 
the basis of the entire record plus the application of the experi- 
ence and expertness of the agency, and the fact that a particular 
proposal put forward at the hearing was not adopted, is not 
to be given any great weight in determining the intent of 
CRO: GNOGE once cadre natadtees ane ee . 863 
INDEPENDENT AUDIT 
Request for, denied as inappropriate in absence of showing maladmin- 
istration by- market administrator ......<......~..-..6c2c4.<<0c- 583 
ISSUES INVOLVED IN PROCEEDING 
Summary of contentions of Dairy and Poultry Branch_____-_______- 345 
Summary of petitioner’s contentions _______-____---_____+---____-- 345 
JURISDICTION OF SECRETARY 
Regulations of Office of Price Administration as not within purview 
of, in proceeding under section $c(15)(A).-.<2................. 250 
LEGISLATIVE REGULATIONS 
Lack of power of Dairy and Poultry Branch and market administra- 
OP tak WOOO. oon ei oe ed Se eae i eee 88 
LONG STANDING ADMINISTRATIVE CONSTRUCTION 
Question of, not involved in present proceeding_____________-____---_- 354 
MANUFACTURING PLANTS 
ORRIN (OR KONO eto deeninn da noceeteeteut sl debas sae 351 
MARKET ADMINISTRATOR 
Lack of power of, to issue legislative regulations__.._._._.__.________-- 88 
Limitation of discretion of, in administering Secretary’s order____-- 92 
DORIS: 0 Senn AE oi sa be ig ee aa 92 
MARKET SERVICE PAYMENTS 
Deviation from normal pattern of regulation under act___-__--_-_-_- 357 
Effect of, on price producers receive for their milk__--.----_-------- 357 
357 


Provisions for, set out only in Order No. 27 (New York)-_-_--_-----~- 


METHOD OF OPERATION 
Determination of, as not within province of proceeding under sec- 


hom: SACIEICA): cccssdnc cccewennccnse esddanscascasesedeaeemenas 851 
rine: ot tee Gna: «2 on oo ec reds eee ee 851 
MorTIoNn 
Denial of, to compel Dairy and Poultry Branch, Food Distribution Ad- 
ministration, to stipulate facts ~...-._----__- __-__ Jet pied cada 577 
Request for subponea duces tecum to enable examination of records of 
market alltainistvater, sratled: 22s sos sae ons och eesectincessseuce 577 
NoTicE AND HEARING 
Discussion of terms, “due notice,” “opportunity for hearing,’ and 
‘Gude woen. avidenet” Ged it: G66. os ccadnccteanasned Awe 4 
Prerequisites essential for promulgation or quasi-judicial proceedings 
373 


WAROU G0 osc cccdencenwtiaseesettadoasecasaa ad ed catch a acca 
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OFFICE OF PRICE ADMINISTRATION 
Regulations of, as not applicable to orders and regulations under act-. 250 


ORAL ARGUMENT 
Administrative Proceeding , 
There is no procedural due process dogma that oral argument is 
essential to validity of any type of administrative proceeding-- 


Proceeding Under Section 8c(15)(A) of Act 
Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in proceeding under section 
(15) (A) of act 


OrvER No. 3 (St. Louis, MIssourR!) 
Classification Provisions 
Legality and Constitutionality of 
Where petitioners, handlers of milk, subject to Order No. 3 as 
amended, regulating the handling of milk in the St. Louis, 
Missouri, marketing area, claiming to handle in excess of 
95 percent of the fluid milk in the marketing area, filed a 
petition alleging numerous invalidities in connection with 
the amended order, it is held, among other propositions, 
that the requirement that handlers allocate 95 percent of 
local producers’ milk to Class I sales does not violate (1) 
section 8c(5)(G) of the act, for it does not prohibit the 
marketing, in the marketing area, of milk purchased from 
dealers outside the marketing area or limit the marketing, 
in the marketing area, of milk products purchased from 
dealers outside the marketing area, or (2) section 8c(5) 
(A) of the act, which requires that prices shall be uniform 
as to all handlers; nor does the requirement violate (3) 
Art. 1, Sec. 8, cl. 1 of the Constitution as there are no 
imports, duties, excises, or taxes involved, or (4) Art. 1, 
Sec. 9, cl. 6 of the Constitution, which does not prohibit 
discrimination between individual ports within the same or 
different states but only discrimination between states__-- 


OrpeR No. 4 (GREATER BOSTON, MASSACHUSETTS) 
Liability of Corporation as Handler 

Where the petitioner, a corporate handler of milk, had organized 
another corporation and prevented it from making the reports 
and payments under Order No. 4, and so controlled and manip- 
ulated the funds of the corporate dummy that it had no assets 
with which to make the required payments, the first corporation 
is held liable as the handler for the amounts due the market 
administrator and the milk producers in connection with the 
milk handled through the second corporation, there being in 
essence but one entity, and therefore, the market administrator 
legally considered the petitioner was the handler involved in 
this proceeding 





vS 


inued 


Page 


- 250 


. 729 


729 
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ORDER No. 27 (NEW YorK) 
Accounting by Handler for Milk “Received from Producers” 
Since Order No. 27, as amended, makes handlers responsible for 
accounting and payment for milk “received from producers,” 
a handler operating a plant where milk is received from pro- 
ducers is responsible for milk caused to be delivered to its plant 
from producers by another person, regardless of whether the 
milk was “purchased” from producers by the handler operating 
CRO TROBE. so cs5g asses Soe eae hah A IN 852 
SSIS MONI sais i os ee caren ia tA Ol ce gt i eo 337 
Classification of Milk 
Basis of 
Where petitioner reported the milk shipped from its plant at 
Slate Hill, New York, to Hershey Creamery Company, Har- 
risburg, Pennsylvania, as Class III-C, and the market ad- 
ministrator prorated the Golden Guernsey milk received by 
petitioner and not sold under the label “Golden Guernsey” 
among the uses of milk at the petitioner’s plant, as a result 
of which he reclassified into Class I a portion of the milk 
shipped to Hershey Creamery Company, and made an assess- 
ment against the petitioner for $4,526.63 which sum it paid 
under protest, it is held that petitioner is entitled to a re- 
fund or credit of this amount on the ground that this pro- 
ceeding shows petitioner met the requirements of the order 
by a preponderance of the evidence whether the words 
“. .. the burden rests upon the handler ... to show that 
(milk) ... should not be classified as Class I milk .. .” 
mean “preponderance of the evidence” or simply the duty of 
bringing forward evidence; and it is further held: 

(1) The order as written does not permit the adminis- 
trator to refuse acceptance of petitioner’s report merely be- 
cause from the nature of the transaction there was no sup- 
porting evidence external to petitioner or because the market 
administrator was unable to attain a metaphysical certitude 
of the correctness of the report as to Class III-C milk; (2) 
the market administrator—an officer operating on a sub- 
administrative level—is not invested with the same discre- 
tion accorded in judicial proceedings; (3) since the record 
clearly shows that the market administrator was convinced 
that no proof that petitioner could offer would satisfy him, 
the controversy in issue is considered de novo; and (4) the 
question as to whether regardless of proof the petitioner 
was entitled to selective classification is not essential for 
this decision as it is decided that the petitioner met the 
requirements of the order for establishing in Class III-C to 
milk shipped to Hershey Creamery Company ------------ 84, 350 

Conversion Factor 
Exactness of Use of 83.7 Pounds 
Where order contained no specific prescriptions on milk equiva- 
lents for milk used for cream and petitioner complains of 
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Conversion Factor—Continued 
Exactness of Use of 83.7 Pounds—Continued 
the market administrator’s use of a conversion factor of 
82.5 pounds for 40 quart cans of 40 percent cream and 
seeks the use of a factor of 83.7 pounds, relief requested 
is granted because (1) the issue is solely one of fairness or 
resonableness in a situation where people may reasonably 
differ on the precise factor to be employed, and (2) in a 
former section 8c(15) (A) proceeding, the use of 83.7 pounds 
was decided to be fairer than the 82.5 pound factor 


Department of Health Approval 

The fact that the Health Department of the City of New York ap- 
proved Building No. 1 as a plant or “creamery” and Building 
No. 2 as a separate plant, owned and operated by the petitioner 

ORI 

at Webster Crossing, is not decisive on question as to whether 
the buildings involved in this proceeding constitute separate 
plants so as to entitle petitioner to market service payments 
with respect to milk moved via pipe-line from Building No. 1 
to Building No. 2 


Market Service Payments 
Since the findings of fact based on the evidence disclosed in this 


proceeding established that milk moved via pipe-line from 
Building No. 1 to Building No. 2, owned and operated by the 
petitioner at Webster Crossing, New York, constituted unitary 
integrated operations making the enterprise one plant, and be- 
cause under the terms of Order No. 27, as amended, market 
service payments are not permitted on movement or transpor- 
tation of milk within the limits of a single plant, the relief 
sought by the petitioner with respect to market service pay- 
ments for milk received by it from producers at Webster Cross- 
ing is denied 


Plant 
Meaning of word, as shown by order 


Proration and Computation of “Unaccounted for” Milk 

Where petitioner, a handler under Order No. 27, contests payment 
as Class I priced for “unaccounted for” milk, or plant loss in 
excess of 2 percent of receipts from producers, at its plant where 
it received milk from producers, from other plants and from 
other handlers, it is held that (1) there can be no proration 
of the “excess plant loss” between Class I priced and Class I 
unpriced uses of unaccounted for milk because Article III, sec- 
tion 2, of the order by implication requires that excess plant 
loss be classified Class I priced, and (2) the practice of con- 
sidering all excess plant loss at petitioner’s plant as milk re- 
ceived from producers is not shown by petitioner to be un- 
authorized under the order, or to be so unreasonable or dis- 
criminatory as to be invalid 
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OrvER No. 27 (NEw York )—Continued 
Reclassification of Milk Based on Handlers’ Records 
Where petitioners complained of the market administrator's re- 


f 
~ classification of milk based on what their records disclosed, ex- 
cept that the market administrator used 80 percent as the but- 


terfat content of butter in absence of a showing of such 
content in the records, and petitioners conceded the accuracy 
y of the 80 percent figure, it is held that petitioner failed to 
prove that the reclassification was erroneous, and their re- 
quest for an outside audit is denied as inappropriate in the 
absence of a showing of maladministration by the market ad- 
MUAGDUMIGE S. 8 oe a i a ee ee 578 


Selective Classification . 
Determination of question of, as not essential for present decision- 94 


ORDER No. 41 (CHICAGO) 

Classification and Pricing of Milk Where Standardization is Involved 
Where petitioners, milk handlers under Order No. 41, standard- 
ized milk downward and the order contained no specific pro- 
visions. for classifying and pricing milk where standardization 
is involved, it is held: (1) the market administrator had 
authority to deal with the problem because the order required 
the classification and pricing of petitioners’ milk; (2) since 
petitioners concede the propriety of classifying and pricing 
as Class I the fluid milk disposed of and classifying and pricing 
in Class II and III amounts of milk determined on the basis 
of the average butterfat content of milk received from pro- 
ducers, the only issue is whether credit for the resulting excess 
of sales over receipts should be at the Class III price allowed 
by the market administrator or $1.40 per hundredweight claimed 
by petitioners; and (3) the Class III credit is preferred because 
it is more in line with the classification and pricing provisions 
335 of the order than the $1.40 per hundredweight, and it has not 
been shown to be illegally discriminatory or otherwise not in 

eonrmaier: Wikis, VON oc sc ek a ee 953 

Classification of Milk 

Propriety of classifying and pricing as Class I fluid milk dis- 

posed of __--- Becta as ie rat ae oe ig ee ne eer ee eda 958 
Propriety of classifying and pricing in Class II and Class III 
amounts of milk determined on basis of average butterfat con- 

tent: of milk received: from producers =...<..--.<-<..... 522455 957 


335 


Dismissal 
Opportunity for Hearing on Manner of Application of Order 

Although dismissal of the petition with prejudice would be 

warranted because petitioners’ counsel refused at the hear- 

ing before a presiding officer to enter into argument as to 

the merits of the petition and deliberately elected to place 

his hopes on the enforcement proceeding, the petition is 

347 merely dismissed, but as the petitioners were not permitted 
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ORDER No. 41 (CHIcAco)—Continued : 
ae ; PETIT! 
Dismissal—Continued Al 
Opportunity for Hearing on Manner of Application of Order—Continued 
to litigate in the enforcement proceeding the question as to Fa 
the amounts of money due from them under the order, 
this order of dismissal shall not prevent petitioners from 
filing a petition claiming of the manner of application of the 
order to their business 
Market Administrator 
Authority of, to classify and price milk where standardization 
is involved 
Reconciliation of sales with receipt 
Sales and Receipts 
Reconciliation of 
Variance 
Where, prior to the issuance of Order No. 41, regulating the han- 
dling of milk in the Chicago marketing area, notice was given 
by Secretary pursuant to act of a public hearing on a pro- 
posed marketing agreement and proposed order which ex- 
empted producer-handlers from the operation of the order except 
as to filing of reports, and there was no mention during the 
hearing and no proposal was then made relating to the regu- 
lation of producer-handlers, both the order as adopted did in 
fact contain regulatory provisions relating to such handlers, 
it is held that, under the circumstances, the variance between Sc 
the proposed order and the approved order unsupported by 
evidence did not comply with the requirement of the act as to Proci 
notice and hearing upon the proposed order, inasmuch as there St 
was no opportunity as is now the case, to except, after hearing, PROCI 
to the contested provision, and because the provision in ques- 
tion is not an integral part of the regulatory scheme under the 
act, and therefore, relief sought by petitioners for exemption 
from the operation of the contested provision of the order is 
granted z 
OrpvER No. 47 (FALL RIVER, MASSACHUSETTS ) 
Handler Prop 
Joint liability as Ss 
Handler, Who is PRoM 
Farmers who purported to sell cows to a corporation but con- 
tinued to keep and care for them as before the sale, held to be 
producers of milk within the meaning of Order No. 47, and 
the corporation and two individuals who acted together in 
the execution of a scheme intended to evade the order for 
their mutual benefit by attempting to show that they were 
producers, and therefore, not subject to the order, held to 
be “the handler” and jointly liable for payments required 
of the handler 
PARTY 
Meaning of term, under rules of practice under act 
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ned PASTEURIZING PLANT Page 
Page Definition __---_- ataci eee eee ere caah g 343 
PETITION 
= Allegations in, as to Secretary’s failure to determine purchasing power 
Of wis et eGR NOnes on nce ee eee tke 250 
Failure to make full statement of facts upon which petition is based 
OR COREA EGE CIARTIRNN (08 — occ oon ee eee er ee 251 
TRC RRND TPIT NU ir a ee 94 
1049 Relief requested by petitioner granted........._................... 94 
Sete GE Giver Blea nis is es on teal ewe eee 83 
PLANTS 
Stations included in term, as used in order_____---__--------_------- 350 





959 
958 


PRESIDING OFFICER’S REPORT 
Failure to file exceptions as creating assumption that parties do not 








i GRNOED (Lay PORE fae eh Se 371 
958 Ruling in, that relationship of parties to the business involved in pro- 
ceeding was that of employee, and not handler, overruled_-__---- 372 
PRICE INCREASES 
Confiscation 






Evidence as to alleged squeeze of handlers between minimum pro- 
ducers’ prices as required by order and handlers’ price ceilings 
allegedly resulting in confiscation not relevant in this pro- 
















CUT as an co i be bbe eh cog a a ee es ee ee eae 728 
Issue in present proceeding as involving legality of policy followed by 
RR ai eh ep ace See a ge 349 
Scope of, under section 8c(15)(A) of act_-_-----------------.--- 250 
Soundness of Secretary’s regulations and findings in issuance of order 
as not within scope of proceeding under section 8c(15)(A) of act-. 250 
PROCEEDING 
SORUAMUR NONE TODRNGS: SUNGARD cs on co a 342 
PROCEEDING UNDER SECTION 8c(15) (A) oF AcT 
TOUCRAINT Ch TAVUIOE. oon oo mesic een kancenou dead aes 1058 
Adjudicative or quasi-judicial in character ~---- sian inidalctash ps aipreniGa aaa 349 





Oral Argument 
Arguments as to the desirability of provisions of an order, rather 
than their legality, are out of place in proceeding under sec- 











thos. SoCo) CA). GF See <5 acne ous occ naeeneeeseneaaeenoes 715 
PRODUCER 
367 Scheme to show handler was producer, detected --._---------------- 371 
PROMULGATION HEARING 
WACURG GHG HUEDOSG Of © ooo nooo ee a ch cea cccnwdse ee sensleenewes 353 
Prereuwialies mente for 6.3: ose 226 hoe ac ee keas seca eeesee 373 






PROPOSED ORDER 
Exceptions 
Opportunity to file further exceptions is not necessary after changes 
in proposed order are made as result of exceptions filed thereto- 729 
“PURCHASED” 
Intentional omission of word, in order, to minimize administrative 
GiMicnitics and to make: plait W0t:<. 6 ss5~o 5 cc casnceccesendecnns 853 
Word used in section 8c(5) of act as extending to milk acquired for 
WATERMAN wok kcmccengenaencasexne Si a gl a aaa ia earl 







67 
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Page 
QUASI-JUDICIAL PROCEEDING SELE 
Prerequisits essential for 3 


Res JUDICATA RB 
Administrative Determination 
In a proceeding under the Agricultural Marketing Agreement Act SEPA 
of 1937 complaining of the refusal of the market administrator N 
to make payment of certain claims to which petitioner alleged 
it was entitled, a decision in a prior proceeding with respect 
to an earlier period was not res judicata in favor of the pe SHO! 
tioner, since different claims and a different period of time N 
were involved and the former record, viewed in the light of the STAI 
later record, was incomplete ‘ R 
Application of doctrine of, to administrative determination as not yet 
clearly defined Srat 
Application of Doctrine of, to Administrative Proceedings 
Although the part which res judicata should play in administrative 
proceedings is not yet clearly defined, nevertheless, in carrying 
out the objectives of the act and the order, and in the public 
interest, duty demands an examination of all the facts shown 
by the record in the proceeding 


Inapplicability of Doctrine of, to Administrative Proceedings In- 
volving Different Claims 
The substantial differences between the claims, the records, and I 
the different period of time involved in the previous and present 
proceedings preclude the petitioner from invoking the prior STIF 
proceeding as being res judicata on question of market service I 
payments 
When reason for rule seems to disappear Sup 


RULINGS ON MOTIONS 

Subpoena Duces Tecum to Enable Examination of Records of Market 
Administrator 

Motion for a subpoena duces tecum to enable petitioners to examine 

the records of the market administrator for the purpose of as- 

certaining the facts of the transactions involved in this pro- 

ceeding, granted, but motion to compel Dairy and Poultry 

Branch, Food Distribution Administration, to stipulate facts, 

denied Sus 


SECTION 8c(5) OF AcT 
Word “purchased” used in, as extending to milk acquired for mar- 


Secrion 8c(15)(A) or Act 
Nature of proceeding under 


Scope of proceeding under 


SEcTION 10(b) oF AcT 
Inapplicability of provision of section 10(b) of act to provisions re- 
lating to administrative assessments 
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a SELECTIVE CLASSIFICATION 
374 Moatinian of tent 25525526 cnceeccce eta eee 89 
Record discloses amounts of milk received from other handlers con- 
sidered as utilized by agreement pursuant to practice of__------ 851 


SEPARATE PLANTS 
Mere fact that manufacturing operations and fluid operations are per- 
formed in separate buildings not conclusive that respective build- 


ities comatitute senarale platls.. .< 2.32260 oe 2 ees 352 
SHORTAGE PAYMENT 
WSR OE AOE UE  e 5a oo cts Neer ed eae sean 352 
STARE DECISIS 
354 Refusal to apply principle of, as based on difference between records 
in price and. present preceeqiNgt........~ .n ns ese n de cbunde 354 


356 STATUTES 
Construction and Interpretation 
Application of administrative policy of Department in construing 


COE ict eae aa Reishee Sneed 349 
Application of statute or regulation in situations not covered with 
unequivocal exactness ------ ld Silk i eta SRSA AS nS Beare 349 
356 Harmonizing and making effective provisions of_.._._._-.__------ 250 


Rule of strict construction prevails in choice between strict and 
PUD  COMMERMIOUIAGE: oon ao ca kk ee 357 


Interpretation beyond intra vires limits resulting as amendment hav- 
ing substantive effect on those regulated held invalid_______-___- 93 
STIPULATION OF Facts 
we Denial of motion for, by Dairy and Poultry Branch, Food Distribu- 
oe rhs RENCE NCI io ina. cates eee ee ese 577 
354 SUBORDINATE ADMINISTRATIVE OFFICER 
Scope of Review of Acts of 
Discretionary acts of a subordinate administrative official in in- 
terpreting and administering an order issued by a superior of- 
ficial should not be given the same finality in administrative 
proceedings as are given by the courts to acts of administrative 
officials in administering and interpreting a statute, and since an 
order may be readily amended its scope should not be extended 


by interpretation not authorized by the order_____-___-_-_--- 93 
77 SUBPOENA Duces TecUM 
Motion for, to enable the examination of records of market admin- 
DUT NN i ii ies incase haledaics meando a a 577 
57 SUPPLEMENTAL ORDER 


Correction of Error 
The word “unstirred” as appears from Findings of Fact 9, of order 


D1 dated December 14, 1943, dismissing the petition, being incor- 
50 rect, accordingly, it should be deleted and replaced by the word 
I sisal on each mien ete aes aaa ace cS eae ema ea 83 


Petition for Reconsideration of Prior Order Denied 
Previous order granting relief to petitioners affirmed because (1) 
provisions of Order No. 41 in dispute fail to satisfy requirements 


~1 


* 
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SUPPLEMENTAL OrRpER—Continued Cons! 
Petition for Reconsideration of Prior Order Denied—Continued Su 
of act as to notice, opportunity for a hearing and evidence, and RecIs 
(2) even if such requirements do not apply to specific provi- St 
sions of Order No. 41, as distinguished from the order as a 
whole, petitioners would be entitled to de novo consideration 
here since provisions are substantially different from any con- 
sidered at the promulgation hearing and such consideration 
would result in a decision in favor of petitioners____._.__.__._-_- 
Reargument TAKT 
Upon consideration of the petition filed by the Food Distribution Vi 
Administration (now the Office of Distribution) for reconsid- TRAD! 
eration of order of January 7, 1944, and the answer thereto, De 
request for reargument which shall contain answers to certain VIOLA 
questions and shall follow specific instructions granted Te 


Stay Order 
Pursuant to request of the Dairy and Poultry Branch, the order 
of January 7, 1944, granting relief requested by petitioners is 
stayed pending a decision on its petition for reconsideration_- ApMI 


TITLE TO MILK Ey 
Technical consideration of, not governing in view of provisions of 
order and regulatory scheme employed 
“UNACCOUNTED FOR’ MILK 
Proration and computation of 
UNGRADED MILK 
Pricing Provisions ALAB 
There is no requirement that order contain pricing provisions for Ri 
ungraded milk or milk purchased by handler from dealer out- CEASI 
side marketing area Vi 
UTILIZATION OF MILK 
Burden of Proof 
Provision of order placing on handler burden of proof in estab- 
lishing uses made of his milk is not illegal 
Words AND PHRASES 
Combination plants 
Distress milk g Cons 
Feeder plant Cc 
Dtee BOW DUMMY... nese ceccnaae Sa nacho saad ig area aiscgs i en Se sagas Seagate 


EvIpt 
F; 
Pasteurizing plant 
Producer 
H 


NNR oa ee ee ene eats cade bacaetas tacit rca aged i es 
Separating cream pasteurizing 

RIN ooo oe bee peeawebvan donee i al ta gD Sates iis Nak 

Shortage payment 

Skim holding three tanks Fi 
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CONSENT ORDER 
Suspension of registration as floor broker_-__------.--------.- ---- 










REGISTRATION 
Suspension of, as floor broker 
A registered floor broker having admitted taking the other side of 
his customers’ orders for cotton futures contracts on a contract 
market without their consent, and having consented to an order 
of suspension, a consent order is entered suspending his regis- 
hetid- Oi; Will. GEO Scere a pandescnseeewks Gece 467 
TAKING OTHER SIDE OF CUSTOMERS’ TRADE 
Violation of act ~----- a a a ag mS copped iy cece Tee 






373 










TRADING PRIVILEGES 
Dae Ge Tink WOT. oso eel Go een eee eee ies 468 







VIOLATION OF ACT 


94 Taking other side of customers trade.....-.. 66.22.62 ccncaeeeuwne 








FEDERAL SEED ACT 
83 







ADMINISTRATIVE LAW 





Evidence 
Hearsay Rule 


Hearsay is admissable in administrative proceeding even though 
it does not come within any of the recognized exceptions 
a Cie Re BO se. alas ea See eas eee 731 






857 





850 






ALABAMA SEED LAW 
Hevea! of; interproted: ag 2OCINOW <3 scans ca tienetciwicns cde detiadaneue 737 


CEASE AND DESIST 
Violation of Act 

On the basis of the official records of analyses of seed samples, 
without the testimony of the officials who actually made the 
analyses, respondent is ordered to cease and desist from ship- 
ping or delivering for shipment in interstate commerce seeds 
with labels containing false statements or not showing the 
presenes of nawious weed Gents. 2. 660k ws hc ces 730 






722 






727 






352 
356 
351 






CONSTITUTIONAL LAW 
Constitutionality of Act 







344 Federal Seed Act held not unconstitutional because of vagueness, 
351 lack of uniformity and delegation to States._._..._.....------- 730 
351 | 

EVIDENCE 
054 - 
365 Facts showing— 
343 labels were false ---------- ca ia Seed a a a panna a 737 







wigtekion Gt Bemeeel IOW ances nein cdceicidktodndnaecosaeens 






352 

858 Hearsay Rule 

349 Hearsay is admissable in administrative proceedings even though 
349 it does not come within any of the recognized exceptions to the 






OGPGSY TWIG: scoot e aces wedanenck ws casase tenn deeewees 731 
Presumption of proper performance of duties by State inspectors.... 739 


352 
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HEARING 
Validity of Act 
Since the hearing in this proceeding took place at respondents’ 
residence, and they were not denied compulsory process for 
witnesses, respondents are not entitled to complain that the act 
is invalid because it does not specifically provide where the 
hearing shall be held or to whom subpeonas shall be available__ 


PUBLIC OFFICERS 
Presumption of Proper Performance of Duties by 
Public officers regularly performing duties within the scope of their 
authority are presumed to be qualified and to perform their 
functions properly 


STATE SEED AcT 

Inapplicability of, in Cease and Desist Order Under Federal Seed Act 
Respondents’ contention that the proceedings should abate due to 
the fact that the Alabama Seed Act of 1940 had been repealed 
and that thereafter and subsequent to the initiation of this pro- 
ceeding, a new act had been passed by the Alabama State Legis- 
lature is fallacious as cease and desist proceedings are remedial 
in nature, and directed to enjoin violations of the Federal Seed 
Act of 1939 and not of the State law of Alabama, as it existed 

or might exist at any particular time 


VIOLATION OF AcT 
Shipping seeds to which false labels are attached 


GRAIN STANDARDS ACT 


EVIDENCE 
Facts showing— 
improper loading of cows 


EXAMINER'S REPORT 
Opportunity to make exceptions to, under act 


EXCEPTION TO EXAMINER'S REPORT 
Tentative Order as vehicle for, under act 


PRINCIPAL AND AGENT 
Act of agent within scope of his authority as act of principal re- 


gardless of latter’s actual knowledge 


TENTATIVE ORDER 
Opportunity to make exceptions to examiner’s report by means of_- 
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VIOLATION OF ACT 


Improper Loading of Car- 
Loading cars of corn sold in interstate commerce by grade in such 


manner that the usual probing and inspection would not disclose 
inferior corn in the bottom of the cars, with the result that 
two Federal inspections did not reveal such inferior corn, con- 
stitutes a violation of the act, and the facts are ordered to 
730 Gr INI fh to ge ee as ata aed 


Page 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE LAW 
Allusion to Difference in Security of Judicial over Administrative 
: Action 
130 The frivilous claim of a party seeking justice from an administra- 
tive tribunal upon the ground that it could not obtain justice 
in Federal court is no less worthy of consideration than the 
unwarranted contention sometimes advanced that justice is ob- 


tarennie ‘Ones it the: COUP. <a eee eset eee 


Segregation of prosecutive and judicial functions.._._._.__..._._-__--_--- 


AGENCY 
Language used in telephone conversation that “respondent was to 
take care of cattle and handle them just like they were his’ con- 


‘ strued as an authorization to sell cattle as agent-=___._.__-____--- 
31 


AGRICULTURE DECISIONS 
“Decisions” and “order” interchangeably used in_--______----------- 
739 ste . ; 
73 Division labeled “conclusions” as much a part of final order as divi- 
i. Cee “ONO eae OR oa oo ee eee 


AGRICULTURE DECISIONS DISTINGUISHED 
In re Sondra Marotznik, 2 A.D. 568 (1943); In re Abraham Forman, 


Oe BG CRO era cae cena den saa eee ‘ 


AGRICULTURE DECISIONS FOLLOWED 
In re Kingsway Poultry Corp., 1 A.D. 573 (1942); In re Wyckoff Poul- 


585 
try Corporation, 1 A.D. 737 (1942), 3 A.D. 271 (1944); In re 
Mirotznik & Rosenberg, 1 A.D. 751 (1942); In re Nostrand Poultry 
584 Market, Ine. 3 A.D: 214 (1968) 3.2 cnann nn onesansenccnsaoaeneass 


AMENDMENT OF APPLICATION 


5a Extension of Time 
va Respondent’s request to extend time from February 7 to February 


17, 1944, to amend its application granted__-...___----------- 


ASSIGNMENT OF CLAIM 
584 Mathie ta vate tenes eee ot ee eee 


ATTORNEY 
584 Advice of counsel contrary to law as serving no protection----_-~-~-- 
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Books AND RECORDS 
False Entries ; 

Since respondent admitted the making of false entries in its records, 
but denied that they were willfully made with intent to violate 
the act, it is ordered that respondent shall keep records cor- 
rectly disclosing all transactions in its business including the 
true name of the persons from whom it buys and sells livestock- 

Issuance of order to keep full records obviated in presence of exist- 
ing order so directing 
BuFFALO Live StocK EXCHANGE, INC. 
Applicability of rates and charges under published tariff of 


CEASE AND DESIST 
Clearing Trade for Another Without Being Registered 
Respondent, a registered market agency, is ordered to keep the full 
records required, to cease and desist from clearing trades for 
another without being registered to clear, and to discontinue 
any arrangement under which an unregistered employee acts 
Bsa (Saker in WiGesiOer «2S = eee seen aseee 4. 


Engaging in business as dealer without registration 
Failing to furnish to consignors true written account of sale of live- 


Failing to obtain best market price for livestock 


Failure to Render Reasonable Stockyard Services 

Respondent, a market agency, ordered to cease and desist from fail- 
ing to render reasonable stockyard services by failing to fur- 
nish true written account of purchase of all livestock purchased 
by him on commission, showing (1) true weight of such live- 
stock, (2) pertinent facts concerning livestock previously sold 
by respondent on commission and later on same day re-acquired 
by it at an increase in price to fill an order of purchase, and 
respondent is further ordered to keep books and records dis- 
closing the nature of his commission transactions 


False and Incorrect Records 
Respondents, a market agency, are ordered to cease and desist from 
making false and incorrect records in connection with their 
business transactions, and are ordered to keep full and correct 
records as fully and correctly disclose all their business trans- 
actions 


False Sales Tickets 

Issuing false sales tickets and failing to record this fact and the 
purchaser’s name in its records by live poultry dealer consti- 
tutes a failure to keep the required records under the act, and 
therefore, the respondent is ordered to cease and desist from 
issuing false sales tickets, which may constitute a deceptive 
practice even though the purchaser was not deceived, and from 
failing to sign sales tickets and show the purchaser’s name on 
them as required by the regulations, and respondent is further 
ordered to keep full records 
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CEASE AND Desist—Continued 
Financial Requirements 
Respondent, a licensed live poultry dealer in Newark is ordered 
to cease and desist from the unjust, unreasonable, unfair, and 
deceptive practice of purchasing live poultry when his financial 
condition is below that required of licensees, and all phases of 


869 the live poultry business in a designated market are held 
within the current of interstate commerce under the terms of 
1075 Cee milk: endl ine IN a iiieccccicdenndnncceiimedasoen 586 
267 Incorrectly reporting names of purchasers of livestock to consignors. 481 
Making falee ontries. in records. 2.2.2.5 2/22 nS ce nccnsuas a eee 


Rates and Charges 
Where respondent’s violations of the act were due to misunder- 
standing, his registration as a dealer in live poultry is not 
suspended but respondent is ordered to cease and desist from 
misapplying his tariff and from taking consigned live poultry 


862 
into his own account, unless, in his account of sale to the con- 

J signors, he discloses the full facts-.-_________----_---__--_-. _ 404 
478 Selling livestock by market agency to itself and its employee__.._.... 478 
478 Unfair Practice 


On the basis of the evidence disclosed in this disciplinary pro- 
ceeding instituted by an Order of Inquiry and Notice of Hearing, 
issued by the Deputy Director of the Food Distribution Admin- 
istration charging the respondent, a market agency, with the 
perpetration of certain unfair, unjustly discriminatory and 
deceptive practices or devices, and with failure to render reason- 
able stockyard services, it is ordered that the respondents shall 
cease and desist from (1) reporting weights of livestock to con- 
signors not supported by duly executed scale tickets, (2) issu- 

394 ing false reports to consignors of livestock that consignments 
were sold in separate lots, and (3) failing to keep such ac- 
counts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in their business_._....------- 14 


On the basis of the evidence disclosed in this proceeding insti- 
tuted by the complaint of the Agricultural Marketing Adminis- 
tration (now Food Distribution Administration) charging the 
respondents with the perpetration of certain unfair, unjust, un- 
reasonable, unjustly discriminatory, and deceptive practices, 
and failure to render reasonable stockyard services in violation 
of the act, it is ordered that the respondents shall cease and 
desist from (1) failing to take required temperature in applying 
tuberculin tests to livestock, (2) failing to apply approved 
tests to livestock on which health certificates are issued, (3) 
recording tests not actually taken, (4) failing to take blood sam- 
ples when testing for Bang’s disease, (5) issuing false certif- 

i icates showing livestock had been tested, (6) allowing unau- 


876 
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CEASE AND Destst—Continued ad 
Unfair Practice—Continued 

thorized persons to perform veterinary services, and (7) per- 
mitting others to affix respondents’ names to charts or certif- 
icates without respondents’ knowledge’ of the true facts; and it 
is further ordered that registration under the act of three re 
spondents should be suspended for 3 years and of another re- 
spondent for 30 days only on the ground that the latter did 
not actually know of the unfair practices of the partners 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Food Distribution Administra- 
tion, now the Office of Distribution, charging the respondent, a 
market agency, with using certain unfair, unjustly discrimina- 
tory and deceptive practices and devices, it is ordered that the 
respondent shall cease and desist from (1) failing to render 
true written accounts of purchase, (2) using livestock, in which 
it has a pecuniary interest or which is owned by persons with 
whom it is associated or who clears its operations, to fill pur- 
chase orders without disclosing such facts on the account of 
purchase, and (3) receiving any profit other than its lawful 
commission as set out in its tariff in the purchase of livestock 
on commission, and it is further ordered that the respondent 
shall keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in its business, 
including records and items as directed in this order 

Respondent, a market agency, engaged in buying and selling live- 
stock on commission, is ordered to cease and desist from using 
certain unjust, unfair, and discriminatory practices consisting 
of selling consigned hogs to a dealer without giving other 
buyers opportunity to bid on them, selling hogs so that dealer 
will get the profit from resales but consignor will bear the losses, 
failing to report to consignors and to record the true facts con- 
cerning sales, but as respondent did not actually know of the 
violations when committed by its employee, and stopped them 
when brought to his attention, its registration is not suspended_-_ 

Respondent, a market agency, is ordered to cease and desist from 
perpetrating unjust, unfair, and deceptive practices in issuing 
accounts of sales falsely indicating the consignor of animals 
known to have been stolen and causing false yard tickets to 
be issued for such animals, and to cease and desist from viola- 
tion of the act in delivering proceeds of sales to other than 
the owner or his agent 

Respondent, market agency and dealer, charged with engaging in 
and using unfair, unjustly discriminatory and deceptive prdc- 
tices or devices, ordered to cease and desist from (1) purchasing 
for its own account livestock consigned to it for sale on com- 
mission, and reselling livestock and failing to remit additional 
prices received in such resales, (2) selling consigned livestock 
to its employees, (3) failing to disclose true name of purchaser 
in accounts of sale issued to consignors, and (4) making false 
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Unfair Practice—Continued 
entries in its account, and it is further ordered that respond- 
ents shall maintain proper books and records as directed in 
NN NE ae ee ee 268 
Respondent, owner of a posted stockyard, is ordered to cease and 
desist from perpetrating unjust, unfair, and deceptive prac- 
tices in placing false information on yard tickets, issuing yard 
tickets for hogs known to have been stolen, and from violations 
7 of the act in issuing tickets showing receipts of livestock from 
consignors unless the livestock is actually so received, and 
permitting its employees to issue yard tickets without actually 
knowing the livestock was received from the consignor, and is 
ordered to make, when livestock is received, and keep tickets 
showing the name of the consignor, or his agent-_______-______ 649 
Violation of Act 
On the basis of the evidence disclosed in this disciplinary pro- 
ceeding instituted by the complaint of the Deputy Director of 
the Food Distribution Administration, now the Office of Distribu- 
tion, charging the respondent, a market agency, with certain 
violations of the act, it is ordered that the respondent shall 
cease and desist from (1) failing to have in its possession 
scale tickets showing the weight of livestock at the time of 
purchase, and, in accounting to the buyers, failing to report 
the actual weight of the livestock purchased for their accounts, 
(2) failing to report to the buyers of livestock that the re- 
spondent rendered clearing services to persons from whom the 
livestock was purchased, and (3) failing to keep accounts, 
records, and memoranda so as to fully and correctly disclose 
all transactions involved in its business____..--_.-.---------- 176 
Respondent, a live poultry dealer, having admitted the facts and 
waived hearing, and both parties having consented to a cease 
and desist order by failing to except to the examiner’s proposal 
of such order, the respondent is ordered to cease and desist from 
making false entries in its records and is ordered to keep full 
POCOTOM: (oes Na a a ree 764 
Respondent, a live poultry dealer, having admitted the facts and 
waived hearing, and both parties having consented to a cease 
and desist order by not excepting to the examiner’s proposal 
of such order, the respondent is ordered to cease and desist 
from making false entries in its records and is ordered to keep 
TUL) FORRES. 2c ccc ie ccckcccanannecuuanensndaadsanmeneemasng 867 
Respondent, a market agency at a posted stockyard, having ad- 
mitted the facts and having consented to the issuance of this 
order, is ordered to cease and desist from failing to have scale 
tickets showing the weight of livestock purchased on commis- 
sion, issuing false reports to purchasers, misapplying its filed 
tariff, and disposing of scale tickets and drive-in slips without 
the required consent, and is further ordered to keep proper 
WII sss seth sp sg age cs ep ich ee heap ins cis a ca deena 592 
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Violation of Act—Continued 
Respondent, a market agency at a posted stockyard, having ad- 


mitted the violation of the act, it is ordered that he cease and 
desist from selling consigned livestock to himself and em- 
ployees without notifying consignors, selling to unregistered 
dealers, selling consigned livestock at less than its fair value, 
giving rebates, falsifying records, and misapplying his filed 
tariff, and because of these serious violations his registration 
is suspended for 90 days 


Respondent, a market agency, is ordered to cease and desist from 


making false entries in its accounts and records, remitting 
proceeds of sales to consignors on the basis of prices different 
from prices for which animals were sold, failing to furnish 
true written accounts showing the exact price received for live- 
stock, the exact price paid to sellers, and the exact amount of 
freight expense 


Respondent, a registered market agency at a posted stockyard, 


having admitted being insolvent, diverting shippers’ funds, 
making false entries in reports and records, and overcharging 
customers for feed and bedding, is. ordered to cease and desist 
from violations of the act, and registration is suspended for 


six months and until such time thereafter as he shows him- 
self solvent 


Respondent market agency and dealer having admitted its viola- 


tions of the act, is ordered to cease and desist from selling 
consigned livestock to itself and to its employee without notify- 
ing the consignors, selling to dealers not registered as such, 
furnishing clearing services without being registered, mis- 
applying its tariff, and keeping inadequate records, but since 
complainant did not recommend suspension of respondent’s 
registration, and in view of prior orders, it seems unnecessary 
to suspend its registration 


Respondents, registered as a market agency at a posted stockyard, 


are ordered to cease and desist from violating the act by op- 
erating at another posted stockyard without registering and 
furnishing bond, falsely reporting to and taking secret profits 
from customers for whom they purchase livestock, buying live- 
stock consigned to them for sale without reporting fully to the 
consignors, failing to keep complete records, and giving gratui- 
ties to truckers, and, as the frauds practiced by respondents 
were planned by them, their registration is suspended for a 
year 


Since rebates were made in apparently a very small proportion of 


transactions conducted by the respondent market agency for 
many years and no prior violations of the act have been shown, 
the interests of proper enforcement of the act are met by issuing 
a cease and desist order without suspending respondent’s reg- 
Wtirathon 2... .. 


Since respondent, stockyard owner, has admitted the facts of mak- 


ing false entries in its records and reports and has waived hear- 
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CEASE AND Desist—Continued 
Violation of Act—Continued 
ing, and the parties to the proceeding have consented to the 
issuance of a cease and desist order by failing to except to the 
examiner’s recommendation, the respondent is ordered to cease 
and desist from making false entries in its records and re- 
ports, and is ordered to keep full records disclosing all trans- 
actions: tuvelved in its DURMIOIE <6 cccc secon Srccaccknncnan 656 
Upon respondent’s admission of facts charged in the comnnatels 
the respondent, a market agency, is ordered to cease and desist 
from (1) failing to furnish to its principals accounts for pur- 
chase and of sale showing all facts incident to the transactions 
involved, including the true names of sellers and purchasers 
of livestock, (2) failing to show true facts regarding weights 
of livestock reported, (3) improperly applying its tariff, and 
respondent is further ordered to maintain books and records 
showing all transactions involved in its business, and since 
no fraud is shown, and respondent did not profit as a result of 
the violations of the act, at the recommendation of the Office 
of Distribution, the respondent’s registration is not suspended__ 184 
CEASE AND DEsIst’ ORDER 
Appropriateness of, in Absence of Willful Violation of Act 
Although the record is indefinite as to just what order the parties 
consented to, and although a cease and desist order is not gen- 
erally appropriate where violations were not willful, were dis- 
continued, and seem unlikely to recur, but as the parties have 
consented to such an order, the respondent market agency is 
ordered to cease and desist from allowing an officer to deal in 
livestock consigned to it, and from filling a purchase order with 
a consignment without showing such facts on the accounts of 
ROUEN SARA ae gs ee ee rei ae ee 1072 
COMPLAINT FOR REPARATION 
Pacts failing to prove alleeations fR......-.<.2.2.2.4ccccsdececcwsn 378 
CoNSENT ORDER 
Commission Rates 
Pursuant to a request of the respondents, the order of February 13, 
1948, temporarily suspending the provisions of orders hereto- 
fore entered in this docket prescribing maximum rates to be 
assessed by petitioners for buying and selling livestock on com- 
mission is extended to and including June 30, 1944, with the 
exception that quarterly reports are modified in certain re- 
spects, and it appears unnecessary, in this order to rule upon 
respondents’ request to eliminate certain rates provided in their 
Tariff No. 9, as the terms of the consent order do not require 
the aesesemient: of GUC: COBEEUD. «conan nin cecerncséaeenee 97 
Pursuant to the terms of stipulation entered into between the re- 
; spondents and the Office of Distribution, provisions of prior 
se orders heretofore entered in this docket on January 8 and 
March 12, 1934, prescribing maximum reasonable rates for 
charges for the services of the respondents for buying -and 
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CoNSENT ORDER—Continued 
Commission Rates—Continued 
selling livestock on a commission basis are suspended for period 
to and including January 30, 1944, during which time respond- 
ents shall not file, assess, or collect: rates or charges in excess 
of those specified in the stipulation 


Extension and Modification of Prior Order 

The provisions of the order of August 5, 1943, which suspended to 
June 30, 1944, the rates and charges prescribed in the order of 
July 10, 1935, are hereby continued in effect to and including 
December 31, 1944, and are modified so as to permit the re- 
spondents to file quarterly reports upon the basis stated in 
the stipulation filed June 30, 1944 

Rates and Charges 

Pursuant to stipulation, the parties to the proceeding consented to 
the issuance of an order further extending, from June 1, 1944, 
to December 31, 1944, the suspension provisions of the prior 
orders prescribing maximum rates and charges for yarding live- 
stock, with the exception that the petitioner may, in future 
quarterly statements, eliminate the amount paid to individual 
employees, provided it shows in lieu thereof the total number 
of employees earning a stated lump sum 

Pursuant to stipulation, the parties to the proceeding consented 
to the issuance of an order further extending, from June 1, 
1944, to June 1, 1945, the suspension provisions of the prior or- 
ders prescribing maximum rates and charges to be assessed by 
the petitioner for yarding livestock received for sale and direct 
shipments received by truck, and for cleaning and disinfect- 
ing, and of order prohibiting the assessing or collecting of 
rates and charges in excess of those set forth in the previous 


orders 


Unfair Practice 
Pursuant to admission of facts and consent by respondent and rec- 


ommendation of the Office of Distribution, respondent is ordered 
to cease and desist from the unfair practice of attempting by 
threats to discontinue his patronage or otherwise, to influence 
the weighing services furnished at posted stockyards named 
in Finding 1 
Violation of Act 

Upon consent of respondent, a market agency at a posted stock- 
yard, and recommendation of the Office of Distribution, the re- 
spondent is ordered to cease and desist from, (1) failing to 
report the true names of purchasers of consigned livestock, 
(2) selling consigned livestock to a purchaser in whom respond- 
ent has a pecuniary interest without fully disclosing such fact 
to the consignors, (3) failing to charge for its services in ac- 
cordance with its filed tariff, and (4) disposing of records 
without written consent required by regulations under the act__ 
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“CONSIGNMENT” 
Cattle and Calves 
Order Modifying Definition of Term 
Provisions of prior order relating to the definition of “consign- 
ment,” as used by the market agencies at the St. Louis Na- 
tional Stock Yards in applying their rates and charges, modi- 
fied, to the effect that cattle and calves are to be considered 
separate species for the purpose of assessing tariff charges_-_ 
CONSTITUTIONAL LAW 
Segregation of prosecutive and judicial functions_____-__------------ 


CONTINUANCE 
Denial of reasonable request for, as constituting prejudicial error__-- 


Discretion as to Denial of 
Denial of a continuance is not prejudicial error, even though a 
continuance should have been granted, where the respondent 
presented about 20 witnesses, vigorously cross-examined com- 
plainant’s witnesses, and could have moved to reopen the hear- 
ing to introduce additional evidence._......................-- 
It is prejudicial error to deny a continuance to a respondent in an 
administrative proceeding where the agency itself had initiated 
negotiations looking toward a stipulation for a consent order, 
the respondent had only seven days’ notice of hearing and its 
counsel had not had time to prepare the case because of his 
participation ina criniinal trial.........2......- 4. cea 
CONTRACTS 
Construction of 
Language used in telephone conversation that “respondent was to 
take care of cattle and handle them just like they were his” 
construed as an authorization to sell cattle as agent______--___- 
CONVICTION OF LARCENY 
Effect of failure to show violation of act since conviction upon issu- 
areo of Vicente ......-...=. ss Sela geal ih Sack ao a Se aa cae ea 
Coors 
Charges for rental, from whom collected .........:........i....... 
CNR CON SONINE 68 iso cetera canwwaneccacatanuawaeameanes 
CORPORATIONS 
Distinction of entities as not affecting revocation of license____--- 
Termination of license by dissolution of................2.6...scece 
COUNTERCLAIM 
RO ge ee ee 
DECEPTIVE PRACTICE 
RIM TIRE ON SE i sass sae a a og ee ee 
Wearmcatnin felled P0G00ds q...cae ok once ccs eae scan cenadas aeaueeees 
DEPOSITS 
Permission to require, for rental of coops._......_.--..-_-.--.----_- 
DISMISSAL 
Complaint for Reparation 
Complaint seeking reparation in certain amount of money alleged 
to be the shortage in the proceeds received from sale of cattle 
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Complaint for Reparation—Continued 
by respondent for the account of complainant, dismissed, on 
the ground that complainant failed to show respondent did not 
render reasonable stockyard services, and because complainant 
failed to sustain the burden of proof as to the alleged shortage 
in proceeds 
Since the general agreement between the complainant and the re- 
spondent authorized the former to buy cattle for the latter on 
commission basis did not obligate respondent to accept the ship- 
ment of cattle involved in this proceeding, and the long dis- 
tance telephone conversation between the parties concerned, 
while the cattle were in transit, that “respondent was to take 
care of the cattle and handle them just like they were his” is 
construed as an authorization that the respondent was to ac- 
cept the cattle from the railroad as complainant’s agent, it is 
held, the respondent discharged his obligations to the complain- 
ant by remitting the full net proceeds of the sale, and, conse- 
quently, the complaint for reparation seeking recovery for the 
difference between the purchase price of the cattle and the 
amount of the remittance is dismissed 
Denial of Continuance 
Complaint issued in this disciplinary proceeding by Acting Ad- 
ministrator, Agricultural Marketing Administration, now Office 
of Distribution, dismissed, without regard to the merits, on the 
ground that under the circumstances disclosed it was prejudi- 
cial error to deny the respondent’s reasonable request for con- 
tinuance and to substitute as examiner, one who had partici- 
pated in the proceeding in another inconsistent capacity, thus 
violating the rules of practice under the act relating to segrega- 
tion of prosecutive and judicial functions 
Failure to Appear 
Since complainant failed to appear at the hearing in this proceed- 
ing or submit proof of his claim in any authorized way, his 
complaint for reparation is dismissed 
Failure to Carry Burden of Proof 
Since complainant failed to carry the burden of proving his claim 
for reparation, the complaint is dismissed with prejudice__-_- 
Failure to File Opening Statement of Facts 
Pursuant to the Rules of Practice under the act, this proceeding 
is dismissed on the ground that the complainant failed to file 
an opening statement of facts 
Since oral hearing was not requested by either party in this repara- 
tion proceeding under the act, thereby causing notice to be 
served upon parties that shortened procedure would be used in 
accordance with the rules of practice and complainant failed 
to file an opening statement of fact, the complaint is there- 
fore dismissed 
The complainant having failed to file an opening statement of 
facts, the proceeding is therefore dismissed pursuant to the rules 
of practice under the act 
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DisMiIssAL—Continued 
Failure to File Opening Statement of Facts—Continued 
Where notice was served upon the parties that shortened procedure 
would be used because neither party requested an oral hearing 
in this reparation proceeding, and complainant failed to file an 
opening statement of facts, the proceeding is dismissed pur- 
suant to the rules of practice under the act______--_-----___- 261 
Failure to Prove Claim 
Complaint seeking reparation for shortage in proceeds from the 
sale of a cow by respondent for account of complainant dis- 
missed on the ground that complainant failed to prove his claim 
amy ta SOIGE INS os os eee oo ee ee aaaaus 859 
Failure to Prove Negligence 
Where complainant, a consignor of livestock, sought reparation 
against respondent, a market agency, for a certain sum, being 
the difference in the amount respondent remitted for the live- 
stock and the amount he would have received had respondent 
remitted on the basis of the weights claimed by complainant, 
held, since complainant failed to prove that the respondent was 
guilty of any negligence in the handling and sale of the live- 
stock, the respondent is under no obligation to make repara- 
- tion, and the complaint is dismissed____-............._____- 743 
Failure to Sustain Burden of Proof 
Since the burden of proof rests upon the complainant to show by 
a preponderance of evidence that the respondents failed to 
render reasonable stockyard services in connection with the re- 
ceiving, marketing, buying, selling, weighing or handling of the 
sheep herein involved, and the complainant has failed to sus- 
tain such burden, the complaint is dismissed___._._._-_-_------ 976 


Since the burden of proof rests upon the complainant to show that 
there had been a mixup and that he was not paid for the hogs 
consigned by him, and complainant has failed to carry this 

934 burden by competent evidence, it is held that respondent, a 
market agency, furnished reasonable and non-discriminatory 
service to complainant, and the complaint is hereby dismissed_._ 982 


761 Since the burden of proving the allegations in a complaint rests 
upon complainant, and complainant herein failed to establish 
by competent evidence that his cattle were mixed with others 
or that an accounting was not made on the basis of the true 

060 and correct weight of his cattle, the complaint is dismissed_. 767 


Since the complainant failed to sustain the burden'of proof in 
connection with an alleged shortage in proceeds received from 
the sale of hogs at prices less than complainant “thinks” they 
should have brought, the complaint is dismissed___._.___---_-- 762 


Failure to Sustain Burden of Proof of Existence of Agency 
20 Where complaint did not allege nor was there evidence to show 
that a party acted as agent of the respondent when he pur- 
chased the cattle in question from the respondent, it is held 
98 that the complainant did not sustain the burden of proof to 


494 


170 
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Failure to Sustain Burden of Proof of Existence of Agency—Continued 


show that there was any duty or obligation on the part of the 
respondent to pay the draft drawn by such party, and there- 
fore, the complaint is dismissed 
Motion 
On motion by both parties for dismissal upon merits, the pro- 
ceeding is dismissed 
Order of, based on— 
RUNNING ct RINNE wo a id estan mig aeienee eden 277, 659 


failure to appear 
Complaint against respondent seeking reparation for loss al- 


leged to have been suffered by complainant because of re- 
spondent’s failure to provide reasonable stockyard services, 
dismissed, on the gorund that complainant failed to appear 
at the oral hearing and has failed to present any evidence 
in support of his complaint 
failure to prove violation of act 

Where respondent, a market agency, upon receipt of a short- 
horn bull to be sold for complainant’s account, used reason- 
able care and diligence in selling the animal for a fair mar- 
ket price, remitted to complainant the net proceeds from 
the sale, and the evidence failed to establish the allegation 
of damage sustained by complainant, it is held, the re- 
spondent did not violate the act, and the complaint should 


be dismissed 
BOCtLement het ween MANIC: oo 8 ook nck nw then wawwenscuce 188, 411 
withdrawal of complaint 
Reasonable stockyard services 
Complaint dismissed on the ground that the complainant failed to 
show that the respondent stockyard company did not exercise 
reasonable care in unloading a truckload of hogs which resulted 
in an alleged loss of one hog, and therefore, respondent is un- 
der no obligation to make reparation 


Request for Motion for, Granted 
Motion of Office of Distribution to dismiss this proceeding on the 
basis of respondent’s agreement to file reductions in its tariff, 
granted, but upon failure of respondent to file amendments to 

its presently effective tariff which reduces its yardage charge 

for hogs and its charge for selling swine, this proceeding will be 
reinstated. and this order, not being a decision on the merits 


t ait Dat prejucsee “ony tehiwe igi y « ur Trerpon’- 
Cht’s.tk 
Reauest of Parties 
Complaint for reparation against respondent dismissed, 
decision on merits on the basis of the request of the parties that 
they may arbitrate their dispute, and on the ground that it 
appears doubtful that a satisfactory decision could be rendered 


on the data in record 


without 
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DismissaL—Continued 
Settlement Between Parties 
Since the parties have satisfactorily settled the claim involving 
reparation, and complainant released the respondents, the com- 
I Sa TI ae ee a DN ee ee 473 
Upon motion of complainant the proceeding herein is dismissed 
on the basis of an agreed settlement of all claims owing from 
Negnondent: to. COMmmpInNOU . «66h a eens 764 
Where the examiner’s report was served as a tentative order, al- 
though reports of examiners in reparation proceedings are not 
required to be served on the parties by the rules of practice un- 
der the act, and no exceptions were filed within the time al- 
lowed, the complaint is dismissed at complainant’s request on 
the ground that the complaint has been satisfied____-_._----_-- 986 
Withdrawal of Proposed Schedule of Sales 
Where order of inquiry, order of suspension and notice of hearing 
were issued to inquire into reasonableness of proposed increases 
in respondents’ schedule of tariff rates and charges, and re- 
spondents requested that the proposed increases in tariff rates 
and charges be withdrawn, the proceeding is dismissed without 


prejudice upon motion of the Office of Distribution__.__.-_-_--- 987 
“Divers” ALLEGATIONS 
GRAN ooo eect a as an eee aa ere oe ae ate carr eee 972 
DIVISION CHIEF ; 
Prontiety of, to act: ae Gxamiiter <. 166s niente aeee 482 
ESTOPPEL 


Change of Administrative Policy 
When a lenient administrative policy is abused, the administrator 


is not estopped to change the policy, after warning___--------- 1061 
EVIDENCE 

DERI BB cc ccsns concen naiens casks ea lao lon aa an ese el aaah ede edi iin 377, 398 
Burden of proof as to— 

Clb Gee TORRE =. oon sic haces Sea ccniced ae 976, 984 

furnishing reasonable stockyard services_...-.._..-------------- 761 
Conflicting testimony as to loss of animal_____.-__-_.__--__-_-_--._ 471 
Effect of failure to prove negligence in handling of livestock.___-- 745 
Facts failing to show— 

complainant was negligent in identifying crippled cow----------- 591 

GRIgiGNee OF BRONCY «= 5aoc cose ena s eee aes cease 1068 

respondent failed to render reasonable stockyard services____471, 494 

respondent substituted one animal for another_---....-.------ 378 

respondents made effort to sell animals on market__------__--_- 386 
Facts showing— 

ability of applicant for license to meet financial obligations__.__- 475 

ability to meet financial requirements —~---------------_.__._-__- 257 

applicant engaged in business without bona fide application for 

bank account was in respondent’s name__-...--.._---_-__--_--- 257 

DO sii casa healt ei an a cap ap aha cca a 272 
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EvipENcE—Continued 
Facts showing—Continued 
contract of purchase and sale constituted separate transaction 
rather than open account 
general agreement authorizing to buy cattle as not including ac- 
ceptance of every shipment 
partnership owned, controlled, and operated business of corpora- 
tion when license was revoked under act 
price to be paid for animals was arrived at by arbitrary judgment 
of respondents 
respondent accounted for sheep other than those consigned to it_- 
respondent failed to render reasonable stockyard services 
suspension of registration not warranted 
Failure to prove claim 
Failure to sustain burden of proof of claim 
Indefinite record concerning fund as not constituting proper basis for 
decision ‘ 
Insufficiency of record in proceeding for prescribing records to be 
kept by live poultry dealer 
Lack of, to show counsel for prosecution and defense perpetrated 
fraud in Federal court 
Photostatic copy of first carbon copy of truck consignment ticket as_- 
Supply of substantive evidence by oral argument 
Testimony of experienced sheep men as to weight of sheep as 
EXAMINER 


259 


PrPeeninr muoutntiOn OL. oc. 22552 k ee eee aude a ae 161, 482 


Proposed order of, for revocation of license not sustained 
Propriety of division chief to act as 


iuemontion..of <2... psec -. Spe ate ie SAR aS iL eee ea SUN a ie’ 160, 483 


Substitution of, by one who participated in proceeding in inconsistent 
capacity as constituting violation of principle of segregation of 


prosecutive and judicial functions 160, 483 


EXAMINER’S AUTHORITY TO RULE ON MOTIONS 
Since examiner is authorized to rule on motions only until his report 
is filed, not after, his extension of time to file exceptions after 
his report was filed is not in accordance with the rules of prac- 
tice under the act 
EXAMINER'S FINDINGS 
Effect of Failure to Except to 
Although some findings recommended by the examiner are not 
supported by the record, they are included in this proceeding 
because neither party excepted to them, but the recommended 
order concerning false reports is not followed because of the 
finding that they were not willful 
EXAMINER’S PROPOSED ORDER 
Issuance of cease and desist order by failing to except to 
EXAMINER'S REPORT 
Effect of failure to except to 
Failure to except to, as constituting admission of matters stated in it-- 
Failure to except to, as constituting consent to suspend license_---~- 


404 


751 
963 
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EXAMINER'S Report—Continued 
Respondent’s -failure to object to cancellation of registration consid- 
ORI: BO WEINEE: OF so i cececcsdnsas anes a aeenidanateaaenaretee 156 
ON Ge ci Sn ae ie at La eet te a ners aa seaice a ae a 986 
EXCEPTIONS 
Effect of failure to except to examiner’s findings_.._.._.___.______---__- 863 
408 


Extension of time for fllie i2<22.42--3-2-.2- 2-5. oe a 
Extension of Time for Filing 
Although under the rules of practice under the act the examiner’s 
authority to rule upon motions and requests is limited to the 
time his report is filed with the hearing clerk and, consequently, 
he had no authority to grant the extension requested, neverthe- 
less, since the time for filing exceptions expires this date, the 
time for filing exceptions, to the examiner’s report by both par- — 


ties is extended 20 days from date of this order_______-_____- 252 
Failure to except to examiner’s report as constituting consent to 
WERE SMBREG: 22556555. 2 cae ea oe ee eee 963 
FAILURE TO PRovE NEGLIGENCE 
Dismissal of complaint for reparation based on_------.---_--------- 745 
FALSE SALES TICKETS 
CON OE OI aii itn, Re ipl ie Oe tad Seperate aha aka ie aa 742 
FALSE REPORTS 
Ce CMO a os ace wan wea a aaa awn ewe eee ae 865 
FEDERAL TRADE COMMISSION ACT 
Incorporation of, by reference into Packers and Stockyards Act__-. 657 
FEED MARGINS 
Order Permitting Increase in 
Stipulation entered into by the parties to this proceeding relating 
to an increase in the margin between the actual cost and the 
selling price of feed and bedding furnished by respondent at 
508 SCOR WADE: (RWONONOE ..oc6ic inst cnceudcce eon eae 491 
FINANCIAL REQUIREMENTS 
Compliance with 
Recommendation of examiner and’ counsel for Food Distribution 
Administration, now the Office of Distribution, for dismissal of 
complaint in disciplinary proceeding against licensee, dealer 
in live poultry, charging the latter with maintaining inade- 
quate financial condition and unsatisfactory records, on the 
ground that bank account in wife’s name was current asset of 
respondent, disapproved, but since, after tentative order of 
revocation was issued, it now appears that the bank account was 
actually in respondent’s name, his license is not suspended or 
revoked, and respondent is ordered to keep adequate records 
and not to engage in business when his current assets do not 
exceed his current liability by at least 25 percent of his average 
weekly purchases of live poultry for the then preceding 52 
weeks, unless he then maintains a licensee's bond or its equiva- 
255 


lent, as provided in the regulations under the act__-----~--- 
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HEARING 
Proceeding remanded to examiner for further hearing as to dealer’s 


operating its business without a license 
Reopening of ; 

Upon request of dealers that the proceeding in order 2 A. D. 664, 
prescribing rates to be charged by respondent, St. Louis National 
Stockyards Company at its stockyard, be reheard, that the rate 
order be reconsidered and modified, and that they be allowed 
to intervene, the hearing is reopened only for purpose that 
the dealers may present information relating to (1) the nature 
and extent of intervenors’ business; (2) the relationship of 
such business to the sale of livestock at respondent’s stockyard; 
(3) the services and facilities furnished intervenors by re- 
spondent; and (4) the alleged discriminatory character of the 
prescribed charges for livestock resold by intervenors and for 
feed used by them 

“InN INTERSTATE COMMERCE” 
Cautious use of term 
INDEFINITE RECORD 
Impropriety of Making Decision on 

No decision will be made concerning a fund where it is mentioned 
only in papers filed after the time for submission of evidence 
had expired and the present record not containing definite in- 
formation relating thereto 

INSOLVENCY 
Suspension of registration because of insolvency of respondent 
INTERSTATE COMMERCE 
All phases in live poultry business in designated market considered 
within current of 
JOINT AND SEVERAL LIABILITY 
Reparation for loss of animal -_..-..-__----__ ie a ca are aah 
JUDICIAL NOTICE 
Joint Stockyards, Pittsburgh, Pennsylvania, as stockyard within 
meaning of act 
Official market price at respondents’ stockyard 
Respondents were registered as market agency and dealer 
JURISDICTION OF SECRETARY 
All phases of registered poultry dealer’s business regarded as inter- 
state commerce subject to regulation under act by 
LICENSES 
Argument on Merits of Revocation 

Revocation of licenses allowed to become final by failing to appeal 

precludes argument on its merits in present instance_________~ 
Circumstances obviating suspension of 
Denial of Application 

Application for license as live poultry dealer by a corporation 
whose officers were the officers of another corporation whose 
license had been revoked, and which officers had continued the 
business of the former corporation, denied, on the ground that 
the distinction of entities cannot obscure the fact that since 
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LiceNses—Continued 
Denial of Application—Continued 

the applicants’ license was revoked, they have continued in 

business without obtaining another license, and therefore, the 

reasons for revocation of the corporation’s license, and the time 

of filing the present application are immaterial and not an 
iene: in. Un WROCCONI, 2 se eee 274 
Application for license as live poultry dealer by partnership com- 
posed of three members who were officers of a corporation of a 
similar name whose license had been revoked, denied, on the 
ground that the distinction of entities cannot obscure the fact 
that after the applicants’ license was revoked, they. have con- 
tinued in business without obtaining another license, and, there- 
fore, the reasons for revocation of the corporation’s license, the 
time of filing the present application, and the financial condi- 
tion of the applicants are immaterial and not in issue in this 
WEOQGORIRG 6 jones cian st ccna wade teeneandn alone 
Where applicant for license to do business as a live poultry dealer 
made no effort to show himself fit for license, moved from the 
address shown in his application leaving no forwarding address, 
he is deemed to have abandoned application, and therefore, 
his application for a license is denied, and this proceeding 


271 


COMING nin eke ee he cece cecetoesdenud aes eae 16 


Denial of Application Because of Criminal Conviction 
Applicant’s conviction on a criminal charge of issuing a worthless 
check in payment for live poultry within two years prior to 
his application for a license, renders him unfit to engage in the 
business of buying and selling live poultry in interstate com- 
merce under the act, and therefore, his application for a license 
1 NS nso enn eee ec encase ace eee bene 
Denial of oral argument to applicant for___--.------------------_-- 964 


Distinction of entities as not affecting revocation of_.._.----~-_- 273, 276 


Effect of Application for 
Applicants who continued to operate after revocation of prior 
license and warning that mere application for a license did not 
authorize operation, held unfit for license, their applications 
are denied, and they are ordered to discontinue operating their 
live poultry business, notwithstanding their counsel’s advice to 


the contrary as advice of counsel contrary to law serves no 


DOGLGONIOE | sos s cee tei seen eee ee eee 1061 


Granting Application for ' 
An applicant for a license as live poultry dealer who meets the 
finoneics]) requirements of the art is not rencered nnfit to en- 

gace in the business of buying and selliny live poultry in in- 
terstate commerce by reason of his conviction of larceny in 1941, 
where it is not shown at the hearing that he had otherwise vio- 

lated the act or the regulations thereunder since date of the 
conviction, and therefore, his application for a license is 


SN a acs ca ies Sacks oa scgiice Mig ean aah ot ag se i Die Ee ed ae 
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LicENsES—Continued 
yranting Application for—Continued 
Justification for treating applicants as licensed when engaged in 


business in newly designated area subject to act 273, 276 


Mere application for, as not entitling applicant to engage in business 
under act 
Purpose or effect of revocation of 
Revocation and Termination of 
Where a licensee, a live poultry dealer, admitted that its financial 
condition and records are inadequate, such admission author- 
izes the revocation of its license, but since it was allowed, with- 
out objection or qualification, to contradict its admissions, and 
since it dissolved as a corporation, its license is held to have 
terminated upon dissolution of the corporation, and its license 
shall be returned for cancellation 
Suspension 
Although making false entries in poultry dealer’s records, and 
keeping the resulting inaccurate records constitute flagrant 
and repeated violations of the act which warrant revocation 
of the dealer’s license, in view of the punishment already re- 
ceived by it for the same activities under other laws, its license 
under the act is suspended, and it is further ordered that the 
respondent shall cease and desist from making false entries 
and. ahall keen correct veeerds.............0.....- sewn k eee 
Respondent’s license as a live poultry dealer is suspended for 1 
days for making false entries in his records and keeping the 
resulting inaccurate records, and respondent is ordered to keep 
full records correctly disclosing all transactions in his business 
The license of respondent, a live poultry dealer in a designated 
city, is suspended and he is ordered to keep correct records, 
because he had recorded false classes and prices for poultry 
sold, but the record in this proceeding is insufficient for pre- 
seribing the records to be kept by him for cash sales_______-~- 
The license of the registered live poultry dealer is a designated 
city is suspended and the licensee is ordered to discontinue 
making false entries and_to keep full records, and respond- 
ent’s claim that the transactions involved were local and not 
subject to regulation as interstate commerce is not sustained 
as all phases of a live poultry dealer's business in a designated 
is S00. Su eee AO MNO BOL. < 3s ada See son nnasua neue 


Termination of, by dissolution of corporation 


5 


LIMITATION PERIOD 
Absence of provision as to, in act 
Application of, to separate transactions in reparation proceeding--_-_ 


MARKET AGENCY 
Veterinarians considered as 


MOTION 
Authority of examiner to rule on 


486 









INS CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 1949 






VOLUME 3—1944 
PACKERS AND STOCKYARDS ACT, 1921—Continued 






Page 






Morron—Continued 
Oral Argument 
Although the record fully authorizes issuance of prior order in 
this proceeding, request for oral argument to be limited to the 
facts now contained in the record, to save rights respondent 
waved, but thought he was reserving, granted, and prior order 
suspending respondent’s registration is not in any way sus- 
pended or modified by thie ruling....... 2... .u-....2..... ; 
Request for order of dismissal of proceeding granted_________-_ ~~ 
OFFICE OF PRICE ADMINISTRATION 
Notice of, that it does not intend to participate in matter___.__.. 490 
OPENING STATEMENT OF FACTS 
Dismissal of proceeding because of failure to file-_-- org 
ree: G0 Games Ae GI cw nn eee ce eee ee ieee 
OrAL ARGUMENT 
Confirmation of Order 
Since nothing material was presented at the argument which had 
not been considered in issuing the suspension order, and the 
Office of Distribution did not recommend that the period of sus- 
pension be reduced, and there appears no reason to reduce it, 
accordingly, the order of January 5, 1944, suspending the reg- 
istration of the respondents is confirmed__--_-__--------- ae 
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- 486 











Denial of 
Argument requested by applicant for a license ‘as a dealer in live 
poultry denied because substantive evidence necessary to ap 
plicant’s case to show its fitness for a license could not be sup- 
plied by oral argument, but as the applicant may not have 
been fully heard as to operating without a license, proceeding 
is remanded to the examiner for further hearing__-_---- ee ena 
Since oral argument, under the Department of Agriculture prac- 
tice, “contemplates issues crystallized by exceptions to an ex- 
aminer’s report,” there was no need for oral argument, despite 
previous reservations of the right to request such argument, 
where both parties had waived the examiner's report and the 
request for oral argument had not been renewed after service 
Of Ge DRONONCE ONGGE vswns iced ee ccees ee 2 inenatien perene 
Where contentions of party requesting oral argument are sus- 
tained except concerning matter on which there is no record 
evidence, the argument can serve no good purpose and is denied 486 
253 





643 








963 









965 










Motion Sak: ORIG: 533 3355 sek eee ee sistas eagaa eamareend a 
Respondent's request for oral argument only to resist complainant's 
exceptions, which were filed late and not followed, denied__-_-_-_-- 408 


968 
489 







758 Scone of ander: practioe uieer 666 2.225265. 8 ao ks cee Gee 13 
(re 


267 






ORAL HEARING 
Granting of 
Since respondent was not given opportunity to file suggested order 
provided by the rules of practice under the act and complainant 
did not object to respondent’s request for oral hearing, the prior 
reparation order is set aside and oral hearing is ordered_-__-_- 







408 
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PARTNERSHIP 
Distinction of entities as not affecting revocation of license 
Liability of partners under act 
PLEADING IN ADMINISTRATIVE PROCEEDING 
Divers Allegations 
Where only a few transactions are relied upon by complainant in 
an administrative proceeding, each should be specifically al- 
leged, but since respondent here was not prevented from pre- 
senting its full defense and the end result of this order would 
not be different if all evidence under the “divers” allegations 
had been excluded, the respondent was not harmed by the ad- 
mission of evidence under the “divers” allegations__--------_- 
PRINCIPAL AND AGENT 
Act of Agent as Act of Principal 
Although respondent js responsible for the acts of his employee, 
since he had no knowledge of such acts, and thought he de- 
livered the proceeds to the authorized agent, he is no more 
guilty of intentional violation of the act than the guilty em- 
ployee, and therefore, his registration is not suspended 


Effect of knowledge by principal of acts of agent 


PROCEEDING HELD IN ABEYANCE 
Rates and Charges 

Where pursuant to stipulation of the parties, respondents agreed 
to waive a hearing, not to apply schedule of rates and charges 
in excess of those set out in stipulation for a certain period, 
and to submit quarterly reports, it is determined that further 
proceedings in this docket be held in abeyance in accordance 
with the stipulation and the recommendation of the Food Dis- 
tribution Administration 


PREJUDICIAL ERROR 
Denial of reasonable request for continuance 


RATES AND CHARGES 
Applicability of, under Buffalo Live Stock Exchange, Inc 


Rental of coops 


REASONABLE CARE 
Failure to exercise, to ascertain ownership of livestock_.___._-_------- 


REASONABLE RATES 
Rental of Coops 
In determining reasonable rates to be charged to poultry sellers 
for rental of coops, it is held, amounts paid by respondent, a 
renter of coops, to purchasers to induce them to return the coops 
neamptly in soo0d condition. should he exeluded, although a 
renier of coo perisiited to require a posit to assure theii 


return, the Lucd:n « which is te he borne by the possessor of 


the coops, and it is further held that present rates which al- 
low the renters of coops a large net profit above all expenses 
plus 6 percent rate on property used are unreasonable, and re 
spondent is ordered to file a new tariff containing prescribed 


968 
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REASONABLE STOCKYARD SERVICES 
Burden of nroct- ae to: furnisiing: ...-- ....22.5..2..53562.2sccencs 981, 984 
Facts showing— 
WORDOMMGRE: TONGCIEE . oa5 oon ee ecco eeu ceemens 


WeRIOG: bib FOIE | ois steam msc anti awa ok ean one ninns Baraca 
Improperly applying tuberculosis and Bang’s disease tests as a 


Page 


tuting failure to. sender o.<< obs acs cncesensas co nacenscnscans ee 13 
Re-acquiring of cattle at increase in prices, when not constituting 
Patlnre 06 CORGOP 2.55 sci Sh she eee sa ene eee een 393 
REBATES 
Giving of, as constituting violation of act...................<....- 164, 654 
RECONSIDERATION 
Prior order set aside to consider petition for_.........--.---------- 985 
RECORD IN PROCEEDING 
Insufficiency of, for prescribing records to be kept by respondent_--. 968 
RECORDS AND REPORTS 
Order to Keep Full Records and Reports 
Respondent, a registered market agency and dealer, is ordered to 
keep full records required by the act and to include all phases 
of its business in its annual reports, but since respondent has 
registered as a dealer, no order is issued concerning purchases 
and sales before it was prenenny VORIGIOROG Rn orice niece nene 974 
REGISTRATION 
Clearing trades without being registered .......................... 864 
Effect of failure to register or registering in different name upon 
Witeseient OF SOU 2.55 ens cc bcc neceeewectasactasea eee 758 
Facts showing suspension of, not warranted____--.--.-.._-----_---- 187 


Suspended Suspension of 
Where a market agency, not registered as a dealer, has admitted 
that it sold consigned livestock to itself and recorded and re- 
ported to consignors that it was sold to others, it is held, the 
market agency violated the act, and it is ordered that it 
cease and desist from such violations, and it shall keep correct 
records, and its registration is suspended but, because of the 
agreement of the parties, the suspension is held in abeyance_. 479 
Where a market agency sold consigned livestock to itself and 
to an employee who was not registered as a dealer, and divided 
the profits of immediate resales between themselves, without 
reporting the full situation to the consignors, it is held, the 
market agency committed serious violations of the act, authoriz- 
ing the suspension of its registration but, since the market 
agency acquiesced in the order suggested by the complainant 
and proposed by the examiner, the suspension is held in abey- 
ance, and it is ordered that the market agency cease and desist 
from the commission of such violations, and it shall keep cor- 
SOE WORN 5 ies ert oh ee ee 476 
Suspension of 
Since respondent admitted his insolvency, while operating as a 
dealer at a posted stockyard, his registration is suspended 
until such time as he shows himself solvent and furnishes bond 
with sufficient sureties to secure performance of his obliga- 
tion: am demlow: 2m TA on ei dees co eee ceeees 
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REGISTRATION—Continued 
Suspension of—Continued 

Since the respondent did not object to cancellation of his regis- 
tration as a market agency, under the circumstances, it is con- 
sidered that the issuance of an examiner’s report is waived, 
and because of his insolvency, his misapplication of funds col- 
lected for consignors, and his failure to make accurate records 
and reports, the respondent’s registration as a market agency 
under the act is suspended until he shows himself solvent 
again —- 3 

Where respondent, a registered market agency, has long discon- 
tinued his violations and there is no threat to resume them, a 
cease and desist order is inappropriate and a long suspension 
unnecessary, but his registration is suspended for 30 days for 
selling consigned livestock to himself without the knowledge 
of the consignors, although his present registration is under a 
different trade name and in a different capacity from those in- 
volved in his violations and the complaint was filed over two 
years after the violations ceased 


Suspension of, for practicing planned frauds 


Suspension of, not warranted in light of facts presented by record_-_397, 408 


Suspension of, unnecessary in view of respondent’s admission of vio- 
lations of act and his consent to issuance of cease and desist order-_ 


Suspension of, when not warranted 


REGULATIONS UNDER ACT 
Standard of financial qualifications set up in 
REMAND TO EXAMINER 
Proceedings 
Request of attorney for complainant for remanding of this dis- 
ciplinary proceeding to the examiner who issued a report pro- 
posing a cease and desist order and a suspension of respond- 
ent’s registration granted on the basis of the request that 
subsequent to the issuance of the examiner’s report information 
had come to complainant which may operate in metigation 
of the matters alleged in the inquiry in this proceeding 


REPARATION 
Breach of Contract ; 

Where complainant consigned a number of head of steers to re- 
spondent, a market agency, for sale on a commission basis and 
the respondent sold the steers to the other respondent in this 
case at an agreed price per hundredweight, but later, on the 
same day, the purchaser notified the seller that a lesser sum 
would be paid for the steers and that if these terms were not 
acceptable the seller could take the steers back, and the latter 
had the cattle returned and sold them at a loss, it is held that 
the buyer violated the act by breaching the contract either 
deliberately or because of a mistake of fact on its part, and 
therefore, complainant is entitled to reparation’in amount 
which represents the loss sustained by him--- 


101 
485 


255 
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REPARATION—Continued 
Commission Rates 
Where commission company has made a greater charge than speci- 
fied in its published tariff for the purchase of hogs, reparation 
should be awarded in favor of the buyer who was -assessed 
more than provided for in its schedule filed and in effect, but 
since the evidence shows each purchase and sale constituted 
a separate transaction, and not an open account, the complain- 
ant is entitled to reparation only for hogs purchased during 
the 90 days next preceding the date of the filing of the com- 















Failure to Account 
Where the evidence shows that respondents did not account for 
all the sheep consigned to them by complainant for sale on 
commission basis, but accounted for some other sheep, it is 
held that respondents have engaged in and used an unjust and 
unreasonable practice, and that complainant should be awarded 
reparation against respondents for the loss sustained by com- 
plainant ........ ag ane ak cae at a eh a cc aed ora 
Failure to Exercise Reasonable Care 
Respondent’s failure to exercise reasonable care in handling truck- 
load of cattle delivered to it by complainant, as a result of 
which one steer, a part of the shipment of cattle consigned, 
was missing, entitles complainant to an award of reparation 
against respondent for loss sustained by complainant--____-_~- 397 
Failure to Render Reasonable Stockyard Services 
Where, prior to receipt of livestock involved in this proceeding, 
respondents had specific instructions from the shipper to for- 
ward the livestock to another named market, because the 
animals were not the type readily saleable on the market where 
respondents operated, but respondents, without having made 
any effort to sort or sell said livestock, took it into their own 
account at prices less than those quoted in the official market 
reporter and at prices less than those it had represented in 
market letters to shippers, it is held, the respondents have 
failed to render reasonable stockyard services, and therefore, 
reparation should be awarded complainant for loss sustained 









258 


























Where respondent, a market agency, to whom cows had been con- 
signed for sale, confused complainant’s cow with a crippled 
one of another person, failed to disclose the full circurhstances 
to complainant when showing him the crippled cow, and paid 
complainant for the wrong one, it is held, respondent failed 
to render reasonable stockyard services, and respondent is 
ordered to pay complainant the additional money his cow 

brought, although complainant, without being negligent, had 

not discovered the mistake when he saw the crippled animal, 
and although respondent had paid the other consignor for com- 

plainant’s cow ---- a sib sarc : yey Pe é 588 
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REPARATION—Continued 
Failure to Render Reasonable Stockyard Services—Continued 
Where respondents failed to render reasonable stockyard services 
by failing properly to allocate responsibility for the care of 
livestock in the holding pens as a result of which one of the 
hogs‘consigned by complainant for his account became over- 
heated and died, it is held, respondents are jointly and severally 
liable for reparation in amount due complainant for loss of 
the animal 
Misrepresentation 
Where complainants instructed respondent to purchase one carload 
of cattle, and respondent purchased a number of head of cattle 
and billed the complainants accordingly, but subsequently the 
respondent changed the invoice so as to bill the complainants 
on the basis of the range weights rather than the Kansas 
City weights, and complainants made payment on basis of range 
weights, whereas the purchase was made on basis of Kansas 
City weights, to the complainants’ detriment, it is held that 
since the allegations of the complaint have been admitted, 
there is no occasion for an oral hearing, and therefore, repara- 
tion should be awarded complainants in the amount of the 
loss sustained by them 
REPARATION FOR— 
Breach of contract 
Failure to render reasonable stockyard services 
REPARATION ORDER 
Prior Order Set Aside 
Reparation order of October 25, 1944, dismissing the complaint 
as to one respondent and ordering the other to pay reparation, 
is set aside for the purpose of considering petition for recon- 
sideration filed by the other respondent in this proceeding---- 
SALES 
Contract of purchase and sale involving separate transactions dis- 
tinguished from open account 
General agreement authorizing to buy cattle as not including accept- 
ance of every shipment 
Inspection 
Where the record clearly shows that the complainant had an op- 
portunity to inspect calves before entering contract of pur- 
chase, and there was no express or implied warranty of qual- 
ity, soundness, and fitness, it is held that it is unnecessary to 
determine whether or not the calves had shipping fever at time 
of purchase by the complainant, and therefore, the complaint 
should be dismissed 
Seller and Buyer 
Conflict of interest between 
SEGREGATION OF PROSECUTIVE AND JUDICIAL FUNCTIONS 
Effect of Violation of Principle of 
Where the complaint in a disciplinary proceeding has been dis- 
missed because of an erroneous denial of respondent’s request 
for continuance and because the examiner’s report had been 


267 


175 
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SEGREGATION 6F PROSECUTIVE AND JupICcIAL Funct1ions—Continued Page 
Effect of Violation of Principle of—Continued 
issued by one who had participated in a prosecutive capacity, 
of but it appears that respondent was not substantially prejudiced 
by the denial of the continuance, the entire hearing need not 


Page 


1e 
r- be set aside, the order dismissing the complaint is modified, the 
y report by the unqualified examiner is set aside, and it is di- 
sf rected that the matter be referred to a qualified examiner, 
-~ 865 the respondent be notified, and the new examiner issue a re- 
port to be served in accordance with the rules of practice__--_-_ 481 
1 Substitution of examiner by one who participated in proceeding in 
2 inconsistent capacity as constituting violation of--._.--------_--- 161 
3 SERIOUS VIOLATION OF ACT 
3 Certifying inadequately tested animals as free of disease as constitut- 
3 en dg eee a a i i aa ere a eee 13 
, SERVICE OF EXAMINER’S REPORT 
Rules.of practice under act as not requiring--..-..-.....--.--------. 986 
STAY ORDER 
Impounding of Funds 
On the ground that after date of the decision in this proceeding, 
of December 7, 1943, the respondent and the Food Distribution 
874 Administration have agreed upon a plan for impounding the 
funds representing the differences between the present rates 
872 and the prescribed rates, upon motion of the respondent it is 
3, 867 allowed until February 7, 1944, to amend its applications, and 
the effective date of December 7, 1943, for reconsideration of 
the order and rehearing, is stayed until not less than 30 days 
after the decision on the applications__-_-~_- Science eae eens 6 
SUGGESTED ORDER 
Oral hearing ordered for failure to afford opportunity to file-__.--__ 643 
985 SUPPLEMENTAL CONSENT ORDER 
Extension of Provisions of Prior Order 
Provisions of orders of June 24, 1942, June 1, 1943, and May 27, 
267 1944, are hereby continued in effect to and including Decem- 
ber 31, 1944, unless this order shall be extended or modified 
175 by further order, and petitioner shall not assess or collect rates 
for yarding trucked-in calves or for corn in excess of the rates 
and charges eet forth im thie omer x... <<< cde cc ees 1076 
Provisions of prior order of December 13, 1941, affecting rates 
charged by respondent market agency are hereby continued 
in effect to and including June 30, 1945, subject to all terms 
and conditions of such order and of the stipulation--..------ 472 
Provisions of the order of August 31, 1944, are hereby continued 
16 in eect to erd inclutin« Jrn 10. 1945, rniocs motified by sub 
sequent oder 1087 
759 Provisions of the order of June 27, 1944, are hereby continued in 
effect to and including June 30, 1945, unless this order shall be 
extended or modified by a subsequent order ti chandelier aca ae 


Extension of Suspension Provisions of Order 
anuary 138, 1944, extended by consent of 


Provisions of order of J 
_. 1069 


parties to and including June 30, 1945_-~-- aati 
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SUPPLEMENTAL CONSENT OrDER—Continued 
Extension of Suspension Provisions of Order—Continued 
Provisions of order of June 27, 1944, extended by consent of par- 
ties to and including June 30, 1945 


Provisions of order of June 30, 1944, extended by consent of par- 
ties to and including June 30, 1945 


The provisions of the orders of February 28, 1933, November 5, 
1936, and December 6, 1937, prescribing maximum rates and 
charges for the services of the respondents for selling live- 
stock on a commission basis for the period commencing January 
1, 1945, to and including June 30, 1945, are hereby suspended, 
and respondents, during this period, shall not assess or collect 
rates or charges for their services in excess of those specified 
in the stipulation of December 9, 1944 


SUPPLEMENTAL ORDER 
Extension of Effective Date 
Provisions of prior orders entered on June 28, July 8, and July 
10, 1941, as amended November 27, 1941, having been extended 
by supplemental order of December 31, 1943, to and including 
January 31, 1944, for purpose of preserving status quo pend- 
ing negotiations between respondents and Food Distribution 
Administration, such provisions are hereby continued in effect 
at request of respondents and with consent of Office of Dis- 
tribution, for period of thirty days from January 31, 1944___- 


Extension of Suspension Provisions of Prior Orders 
Suspension provisions of prior orders entered in this docket rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued in effect to and including December 31, 


Suspension provisions of prior orders entered in this docket: rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued in effect to and including July 31, 1944__ 


Suspension provisions of prior orders entered in this docket rela- 
tive to rates and charges of respondent market agencies ex- 
tended and continued to and including December 31, 1944, pro- 
vided that respondent shall file delinquent reports by Septem- 
ber 1, 1944, and in the event of any failure to do so, the period 
of suspension of the prior orders shall expire on September 


Upon recommendation of the Office of Distribution the provisions 
of prior orders presently effective in this docket relating to 
rates and charges are extended and continued to and including 
December 31, 1944, as requested by petitioning market agencies_ 


Upon request of the Office of Distribution, the provisions of the 
Order issued on July 29, 1941, prescribing rates for respond- 
ents, market agencies, as extended by the herein cited supple- 
mental orders, are continued in effect through August 1944_-_ 
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SUPPLEMENTAL ORpER—Continued 
Extension of Suspension of Order 
Suspension of orders of January 8 and March 12, 1934, is extended 
to and including June 30, 1945, subject to the terms and 
conditions contained in order of June 28, 1944, and stipulation 
Ried iy Petraes Fe, IOG4. .oas occ ak SoS as 
Postponement of Effective Date of Order 
At request of respondent, the effective date of the suspension of 
registration order of September 19, 1944, is postponed to Decem- 
ber 8, 1944, to enable respondent to present the matter herein 
to the courts in the manner provided by the act_-----___ 
Prior Order of Dismissal Left Undisturbed 
Since complainant has not shown sufficient reason to change prior 
order dismissing complaint after parties had agreed to use 
shortened procedure, and complainant had failed to file open- 
ing statement, his request to be allowed to submit evidence 
sometime in the future is denied, and the dismissal is left un- 
disturbed 
Rates and Charges 
Respondent’s application for addition to existing rates and charges 
to permit a charge for ante-mortem inspection of cattle, ob- 
jected to by Office of Distribution, is set down for a hearing, 
presently effective modified rates ordered continued in effect 


through December 31, 1944, and respondents ordered to con- 
tinue filing reports required by provisions of stipuation 

Prior reparation order set aside to consider petition for reconsid- 

eration 3 ; a Ss 


Stay of Suspension of Registration 

Since respondents complied with provisions of prior order and 
filed certain request and consent, the prior order suspending 
their registration as market agency and dealer is not to be- 
come effective unless further order to the contrary shall be 
issued, but the prior cease and desist order shall remain in 
SUE ORACD occ cea cetaen ceseues 

SUSPENDED SUSPENSION OF REGISTRATION 
Not Favored 

A suspended suspension of registration should be used only in ex- 
ceptional cases, as where the violations and circumstances sur- 
rounding them do not warrant an effective suspension, when 
only a cease and desist order should be entered, but flagrant 
violations of the act ordinarily require an effective suspension 
of registration 
suspended suspension of registration should be used only in 
exceptional cases as where violations are not serious, or other 
considerations are recommended against effective suspension of 
registration, when a cease and desist order, and the penalties 
which the courts will assess for violations of such order, should 
be sufficient, but flagrant violations of the act ordinarily re- 
quire an affective suspension of registration 
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SUSPENSION OF REGISTRATION UNF 
Authority for I 
Although the authority to suspend registration is omitted in the 

appropriation act for the fiscal year beginning July 1, 1944, I 

but because in the appropriation act for the preceding year, 

the word “hereafter” was added to the language used in prior 

acts, it seems obvious that by adding the word “hereafter” the 
congressional intent was to make the authority to suspend reg- 


rn 


c 
istration permanent and thus preclude the necessity of re- ; 
peating the provisions yearly . 

Certifying inadequately tested animals as free of disease as justify- ‘ 
ing 
UNFAIR PRACTICE s 
Failing to disclose the true name of the purchaser in accounts of 
sale issued to consignors of livestock sold on a commission or ¢ 
agency basis Ver 
Failing to furnish accounts showing all facts ( 
Failing to have in possession scale tickets 
Failing to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in business 
Failing to render true written accounts of purchase of livestock____168, 182 
Failing to report actual weight of livestock 
Failing to report clearing service 
Failing to show true facts regarding weights of livestock_------_-_--- Vio. 
Failing to report to consignors, and to keep records showing true facts , 
concerning sales’ of consieued hors... sk ene ccc dn cn nn nu 


Falsifying records 

Giving rebates 

Improperly applying tariff 

Improperly applying tuberculosis and Bang’s disease tests as con- 
stituting j 

Issuing false accounts of sales : 

Issuing false reports to consignors of livestock that consignments 
were sold in separate lots 

Issuing false yard tickets 

Issuing false yard tickets for stolen animals 

Making false statements of money paid to agent for absent principal-_- 

Making or causing to be made certain entries in respondent’s accounts, 
records, and memoranda purporting to show the sale of consigned 
livestock to certain persons, when such livestock had been sold 
by respondent to other and different persons 

Misapplying filed tariff 

Purchasing for respondent’s own account livestock consigned to it for 
sale on commission, reselling said livestock in the same lots as pur- 
chased, on the same dates purchased, on the original scale tickets, 
at mark-ups in price, and failing to remit to the consignors the 
additional price received for said livestock in such resales__---- 

Purchasing live poultry while failing to meet financial requirements-_- 
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UNFAIR PRActTicE—Continued 
Reporting weights of livestock to consignors not supported by duly 
ORORIOe BOGle TOMO: 6c os tein neonates man euapasueeae 15 
Requiring purchasers to agree to manipulation of records_------_~-- 973 
Selling consigned hogs to dealer under conditions that profit from » 
resale will go to dealer, but losses on resale will be borne by 











CORMGHOE << on aseck anata ec ip a ahd hep ne cetatic 485 
Selling consigned hogs to dealer without allowing other buyers to bid 485 
Selling consigned livestock at less than its fair value___._.__._________ 164 
Selling consigned livestock to respondent or his employees without 

diseloming: tact: te. CONBISNOES ooh nee eee sees yee 164 






Selling livestock to respondent’s employees out of consignments which 
had been consigned to it for sale on a commission or agency basis__ 270 
Honing: te: unregisterdd Geniere =o. woo cc ckcebclccn cee ceeenaseos 164 
VETERINARIANS 
Charges of irregularities made by Minnesota Live Stock Sanitary 
Board, Minnesota Veterinary Examining Board, and in this pro- 
ceeding against veterinarians in making tuberculosis and Bang’s 
CENT GORI NO i a ack own cane naeeaaaenes 
Requirement of registration by partnership of, as market agency_-_-- 
Services rendered by, at stockyard within jurisdiction of act__-__- 















VIOLATION OF ACT 
Agreements with rate payers as offering no excuse for___-_----_--_- 392 






Becoming purchaser of livestock received for sale on commission 
without disclosing fact to consignors. ...i.+2.-...-~2--.6sc2sc5se5- 480 







EP ORE NONE COIR eo ge os Se ee ee 


Delivering proceeds of sales to other than owner or agent-_-_-_-__-- 






Disposing of records without required written consent__._._..______- 101 


Disposing of scale tickets and drive-in slips without the required 
NINN ca de hr ee a a aa ee Ri la eg 







BI WORRLe ampere SUNG oho te ee ee 






Failing to charge for services in accordance with tariff___.__________ 






Failing to furnish true written accounts_____.________________-_____- 





Failing to have scale tickets showing the weight of livestock pur- 
GREG: Gl: COMITAINN so 08 oo oe ee ete ee eee 






Failing to keep books and records disclosing nature of coimmission 
IIE caisson erie leant else a ae a oe ae 









Palling to keep correct records: <1... Seed ccc essassecassis 





Failing to keep proper accounts, records, and memoranda_-_-__--- 168, 178 





Failing to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in their business... 15 








Deine WO SOGIMIE?: Sa cccndaiccnwancasdeus 5s eons civil aanDicnias cece yo ianes ota 751 
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VIOLATION oF Act—Continued 


Failing to report true names of purchases of consigned livestock____ 101 


Failing to show true weight of livestock 


Failing to truthfully record and report sales of cattle-_.___._________ 


Falsely reporting sales to consignors 
Furnishing clearing services without registering to do so_________- 
Giving gratuities to truckers employed by shippers of livestock_- 


Issuing false reports to consignors of livestock that consignments were 
sold in separate lots 


Issuing false reports to purchasers 

Issuing false yard tickets 

Keeping inadequate records 

Keeping part of profits resulting from prohibited activities 
Making false and incorrect records 


Making false entries, and keeping resulting inaccurate records as 
constituting flagrant and repeated unlawful acts 


Making false entries in accounts and records 

Making false entries in records__-------- 480, 657, 766, 862, 869, 967, 973, 963 
Making false reports to customers -_-__-_ 

Misapplying filed tariff 

Overcharging customers 


Purchasing livestock for own account without having registered 
as dealer 


URINE WHORE DOOCUONE: << nnnck cow case cetenwnwdccedcce peeramticatn 


Reporting weights of livestock to consignors not supported by duly 
er ne ARR... 2 Sos oo ewes ee womeusageime wag 15 


Sales to self 751, 759 


Selling consigned livestock to purchaser in whom respondent has 
pecuniary interest without disclosing such fact_-..---------~---- 101 


Selling livestock by market agency to itself and to its employee__476, 502 


Selling to dealers not registered 
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AccEPTANCE 
Determination of question of, by return of carload of grapes as un- 
essential for decision 
Diverting cars while in transit as constituting 


Dominion Over Goods As Constituting 
Since the assumption of dominion over the goods involved herein 
constitutes an acceptance of them, in such case, the right is 
reserved to the buyer to recover damages as a result of the 
breach of contract, but in view of the fact that respondent has 
not shown a breach by the complainant of any part of the con- 
tract, the respondents, returning the celery to the complainant 
is held to be a rejection without reasonable cause, and there- 
fore, the complainant is awarded reparation for the full amount 
of the purchase price as it was impossible to resell the celery_-_ 


Failure to reject within 24-hour rule as constituting____..-..-----_~- 
AccorD AND SATISFACITON 
Facts showing— 
acceptance of check as not constituting 
ADMINISTRATIVE PENALTY 
Consideration of prior disciplinary order on evaluation of_-_.--~-~. 


ADVANCES 
Advances by selling agent to seller of part of anticipated proceeds of 


sale as not decisive of terms of contract______-_- 


AMERICAN NATIONAL COOPERATIVE EXCHANGE 
Considered as public broker on basis of prior decision____--~- ee 


Facts showing— 
exchange as broker notwithstanding statement on its letterhead 
that it is terminal sales agent for complainant 


APPLICATION FOR LICENSE 
eet GO ate OF. 5. et or no ac cnousenacees : 


APPLICATION TO TAKE DEPOSITIONS 
Denial by examiner of 
ATTORNEY AT LAW 
Service on 
Only after an attorney has been established of record in the formal 
proceeding by filing a pleading or by entering an appearance, 
it is the practice to proceed directly through the attorney in- 
steatl:of the party he ropresettt......-<..4226 ons see eccanee 


Bint. oF LADING 
Release of Car Upon Arrival 

Where cars of potatoes when shipped were not billed open to re- 
spondent as the parties had agreed, but the carrier in accord- 
ance with the complainant’s instructions offered to release the 
cars to respondent upon arrival, it is held, respondent was 
then in exactly the same position, in every respect, as if the 
potatoes had been originally billed open to him 
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Books AND RECORDS 

Failure to keep and preserve, as constituting violation of act 

Failure to keep correct records as constituting violation of act___- 
BREACH OF WARRANTY 

Effect of failure to object to description in broker’s memorandum of 


BROKER'S STANDARD MEMORANDUM OF SALE 
Acceptance of, as evidence of consummation of sale___.-__-----____-- 
CEASE AND DESIST 
Order recommended by examiner, not authorized by act 
CONDITION OF COMMODITY 
Point where title passes to commodity as controlling of question of 
damages resulting from 
CONSENT ORDER 
Suspension of License : 
Consent order issued providing for suspension of respondent’s 
license for a period of 60 days, and for publication of the facts 
and circumstances admitted concerning his failure to keep 
records which fully and correctly disclose all transactions in 
US WAP RRN REDO ak a a a eae in 
CONTINUANCE OF HEARING 
Denial by examiner of motion for, as justified 
CONTRACT OF PURCHASE AND SALE 
Effect of Failure to Object to Terms of Broker’s Confirmation 
While one of the parties to a sale negotiated by a broker has the 
right to complain of the terms of the confirmation drawn by the 
broker, in absence of immediate objection being made, the 
broker’s confirmation of the sale must be considered as correctly 
setting out the contract, and it is so held here 
CONTRACT OF SALE ON CONSIGNMENT 
Change of original contract of purchase and sale to 
CONTRACTS 
Allegation of breach of, not sustained 
Construction of f.o.b. term 
Mutual assent as to place of acceptance of produce essential for com- 
pletion of 
Rescission of 
Resort to situation of parties in case of uncertainty of 


Substantial compliance with place of shipment provisions_________--_- 


CORPORATIONS 
Proper Party to Bring Action on Behalf of 
Where contract of sale was made by a corporation, the proper 
party to bring action for damages resulting from alleged delay 
in delivery of produce is the corporation or an assignee of its 
claim 
CouUNTERCLAIM 
Award of Reparation 
Where respondent has failed to prove damages for complainant's 
alleged breach of contract as respondent has not shown that 


413 
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oe PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
"_ CouNTERCLAIM—Continued . Page 
——— Award of Reparation—Continued 
- 442 it resold the produce at the best obtainable price, the cross- 
complaint on this cause of action is dismissed, but since com- 
of plainant admitted the second cause of action set out in re- 
_- 1094 spondent’s counterclaim, complainant’s refusal to make full pay- 
ment to respondent for the produce herein involved entitles re- 
- 308 spondent: to an award. of reparation._......-~...2..e.5-..6.2 999 
Ca a a een eee 206, 208, 281, 901, 906 
- 1015 COUNTERCOMPLAINT 
Dismissal of ----- a i SS aa ee a 796 
of CUSTOM 
- 208 Abandonment of, when in violation of act--...---__-_---______--__-- 30 
DAMAGES 
Alternative Cause of Action 
8 Where complainant fails to allege damages based on alternative 
s cause of action, none will be considered__________.-__-_______- 800 
D Breach of Warranty 
n 


For a breach of warranty damages are awarded, as alleged by 
complainant, for the contract value of the difference between 
the invoice weight and the complainant’s outweight not in- 
cluding the melons that were worthless, less 5 percent normal 
SO nn rh cen ee or ee 1083 
In computing damages for breach of warranty, the price received 
by complainant for produce after reconditioning, rather than 
the contract price plus freight, is held to be the market value 
of the quality of the produce warranted in the contract__--_- 1009 
Where complainant limited its request for damages for a breach of 
warranty to the balance of the deposit remaining in respond- 
ent’s hands, reparation is awarded in the amount requested____ 1104 
Failure to Deliver in Accordance with Contract Specifications 
Since the measure of damages for failure to deliver in accordance 
with the contract specifications is the difference between the 
value of the produce at the time of delivery and the value they 
would have had if they had met the contract specifications, and 
complainant did not prove its measure as there is nothing in the 
record which establishes the value of the produce at the time 
of delivery, the complaint for reparation in this proceeding 
1S GED aid in ean saa eae 910 
Measure of, based on— 
difference between cost of car, plus freight and demurrage, and 












. 886 






667 






. 208 
. 1011 







107 
901 
416 
511 















amount realized from resale of car..-.--------------- ge arts 667 

failure to deliver, and inability to replace goods resold at profit-_._._ 281 

rejection of shipment ~----~- sa ssa sao ic asa ce oa at a 297 

800 Feuale Of COMMBOGHY <2 ciwiccnccenscnce 105, 117, 284, 308, 511, 783, 1100 

Measure of, resulting from failure to deliver__...--..---..---------- 887 
Nominal damages 

Awarding of, where resale of produce not properly made_------- 105 

Bic UNE: OF CONNIND 5iis oiies sie dag raps ea tiie eo 887 





Reaale heeause of breach of warranty... 2.226. .ccccdcnmcwencced — 
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DEFAULT 
Allegations in complaint deemed admitted by___-_119, 669, 670, 798, 919, 1009 
Ne” ETE ee ee ee = 
Setting Aside Proceeding 
Default proceeding may be set aside to allow the filing of an an- 
swer upon motion or petition of the defaulted party if supported 
by proof of excusable neglect 
Waiver of oral hearing by__----__--_- _.119, 669, 670, 798, 919, 1009, 1104 


DELAYED DELIVERY 
moWine car ......<..... as spac. pecbeaee el eae 803 


DELIVERED SALE 
Effect of Lapse of Time Between Two Inspections 

In a delivered sale of a carload of U. S. No. 1 potatoes, a Govern- 
ment appeal inspection made 8 days after respondent’s rejection 
showing excessive decay in part of the load is found not to be 
inconsistent because of the lapse of time, with a previous re- 
stricted Government inspection made on the day of rejection 
showing the potatoes to conform to the contract- 


Shipper’s liability for transportation charges 


DISMISSAL 
Complaint for Reparation 

Where complainant has failed to sustain the burden of proof by a 
preponderance of the evidence to show that the produce at the 
time of arrival at destination did not grade U. S. No. 1, and 
thereby failed to meet the specifications of the contract entered 
into by the parties, the complaint for reparation in this pro- 
ceeding is dismissed - : ee 5 7 - 


Consent of Parties 
Since there has been a settlement of the matters in issue, by con 
sent of the parties, this proceeding is dismissed -__ 
Since there has been a settlement of the reparation award issued, 
by consent of the parties, this proceeding, including respond- 
ent’s petition for reconsideration and rehearing, is dismissed 


Failure to Prove Claims 
Complaint alleging a claim against one respondent for recovery of 
loss of profits on a carload of peaches allegedly purchased from 
and resold to said respondent, and also making claim for peaches 
shipped to another respondent and rejected by the latter be- 
eause they were not in accordance with contract specifica- 
tions, nor in suitable shipping condition, dismissed, on the 
ground that the alleged resale was not proved, and that due to 
the condition of the peaches on arrival, the rejection thereof 
WGA EOL ERS. ons ace cen seca eeuuaeneeee Sau 430, 452, 677 
Failure to Show Delayed Delivery 
Since the car of onions sold to the complainant was moving at 
the time of sale over a main-line route, in the general direction 
of the final destination, and over which the through rate ap- 
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Page 
DisMissaAL—Continued 


Failure to Show Delayed Delivery—Continued 
plied, it was “rolling” as defined in the regulations under the 
act, and since the mileage and normal running time from the 
actual diversion point was about the same as via the point at 
which it was contended diversion should have been made, it 
is held that respondent had not unduly delayed the car, and 
that the complaint should be dismissed_---___._-._--_------- 800 


Failure to Sustain Burden of Proof 

Where complainant has failed to sustain his burden of proof to 
show that the first contract to deliver to complainant 50 cars of 
melons was cancelled on the condition that the respondent would 
deliver to complainant 12 cars of melons in accordance with 
the alleged second contract, and it is found that the first con- 
tract was unconditionally abrogated, the complaint seeking 
damages by reason of the alleged breach of the first contract 
ie MN 2 cn re eel ie eee 





9, 1009 
804 






















Lawful rejection of Commodity 
Where the contract of purchase and sale of lettuce was made by 
Brand and not by grade, failure of the lettuce to grade U. S. 
No. 1 did not justify rejection of the commodity by the respond- 
ents, but since the term “5’s” as used in the contract was a 
definite specification of size and the lettuce in question aver- 
aged 25 percent undersized, respondent’s rejection thereof was 
not without reasonable cause, and therefore, the complaint for 
reparation 16. GiMNIGEOE. 26s ncsn coe cence ese aews 770 
Settlement Between Parties 
A stipulation having been filed by the parties and their attorneys 
to this proceeding stating that the matter at issue had been 
amicably adjusted, and authorizing a dismissal, the proceeding 
te Cg ots ene ee eee 433, 659, 660, 996 


A stipulation having been filed by the parties to this proceeding 
stating that the matter herein involved had been settled and 
asking that the complaint be dismissed at the cost of the re- 
spondent, the complaint herein is dismissed____._-__._.__-_-____-- 663 

Although it may be assumed for present purposes that the plead- 
ings and proof properly raise the issue of suitable shipping con- 
dition, the complaint for reparation is dismissed because the 
parties had settled by agreeing to a refund of part of the pur- 
chase price of the shipment of the potatoes involved in this pro- 
ceeding, and the prior order which was stayed by the supple- 
atital order 16 NOG GANG 23 3 ao ose wie eee ececctenencewe 659 

Disciplinary complaint arising out of respondent’s failure to record 
and account for purchases of peaches is dismissed on com- 
plainant’s motion because full accounting has now been made_. 682 

Motion of the Fruit and Vegetable Branch, Office of Distribution, 
to dismiss complaint for the reason that the respondent has paid 

in full the amount due complainant, granted__--------------- 












910 
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DismissaL—Continued | 
Settlement Between Parties—Continued 
Pursuant to stipulated settlement of the claims involved herein, 
which provides that the order as required by the Department 
should be entered “to discontinue” the proceeding “without 
notice to any of the parties,” the proceeding is dismissed 
Since full settlement of the complainant’s claim has been made by 
the respondent in this proceeding, the complaint for reparation 
is hereby dismissed 
Since the conditions of the settlement agreement of prior date have 
now been complied with and fully executed, the complaint is 
hereby dismissed 
Want of Suitable Shipping Condition 
Where complainant sold to respondent, through a broker, a ¢ar- 
load of grade U. S. No. 1 apples while load was in transit, at 
a price f.o.b. shipping point, and it was diverted to another 
point, and during transit defects of 2% decay, 6% bruises, 
and 10% stem punctures developed, it is held that the addi- 
tional defects were condition defects, as distinguished under the 
U. S. standards for apples from permanent defects which affected 
their grade, and having occurred within the five-day transit 
period, were abnormal, and therefore, respondent’s rejection of 
the apples was not in violation of the act, and the complaint 
should be dismissed 
DOMINION OvER GoopDs 
“xercise of, as constituting acceptance 
EVIDENCE 
Acceptance of broker’s standard memorandum of sale as evidence of 
ecnmiuation of gale Of P00 bbe oo oa ee See ec cdweee= 


Advances by selling agent to seller of part of anticipated proceeds 
of sale as not decisive of terms of contract___._.---------------- 


American National Cooperative Exchange, Inc., considered as public 
Droker on basis..of prior decision... nooo c wenn cen aehe aac 


Burden of Proof 

Where complainant’s broker attempted to sell a carload of grape- 
fruit to several buyers, each buyer to take a specified number 
of boxes, the shipment to be made on October 8 or 9, and com- 
plainant could not make shipment on either of those days, and 
offered to ship on October 10, but not all of the buyers accepted 
their share of the load on the basis of shipment on October 10, 
held, the evidence failed to establish acceptance of complain- 
ant’s offer. to ship on October 10, and therefore, the complaint 
seeking reparation to recover losses by reason of the alleged 
unlawful rejection of the shipment is ordered dismissed 


Burden of proof as to— 
allegations of complaint 


cancellation of contract 
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Burden of proof as to—Continued 
GUNG OE HOMINROR. 28a Ss hee oa eas ees 301, 416 
failure to deliver in accordance with contract specifications_-_-_-_-__ 912 
implied warranty of suitable shipping condition__.___._.__.__--______ 291 
1012 resale of commodity at best obtainable price__------------------- 1004 
. POPTINN:.OT ONE) GOIMUAR ok os. lecieee scence e eee 606 
unmerchantable quality of produce ...{....~.<-~.=<..-. 6.502.640. 1108 
Charge of brokerage fee in similar transactions as__---------------- 1007 
1012 Claim of agency of respondent not established ----- Asana oeees 1112 
Condition of Produce as Shown by Inspection Certificate 
Where the period elapsed for unloading melons was not unreason- 
818 ably long, being only two or three days after delivery, in the 
absence of other evidence, their condition as shown by inspec- 
tion certificate at that time is accepted, as showing the condi- 
tion of the melons when delivered, and the fact that the final 
inspections were made at the completion of unloading, two or 
three days after arrival of the watermelons, merely affects the 
weilent to be siven the evidene?e .......2..2. eo ened 1083 
Consideration of prior disciplinary order in evaluation of adminis- 
ieatieo WOMANS? <2 eee 30 
CORETORISUIOUE ~ ceca eed ew hei eh en caseeotereaneeee 606 
RONIAE GF aelen. 16: WING on dn erg ces ascaseeeneee 297 
DBDONIIIORR BN Soa oes cue eee ae Sal eased oan ae 3, 198 
11 Effect of Failure to Object to Memorandum of Sale 
Respondent’s failure to promptly object to the terms set out in 
19 the broker’s wired memorandum of sale raises an inference that 
the terms of the contract were correctly stated____.----__-___- 1098 
Effect of failure to prove agreement for allowance of specific amount_._ 777 
D8 Effect of failure to prove lack of suitable shipping condition____~_- 777 
Effect of inspection certificate showing grade defects in excess of toler- 
NN ic ee ona iy wow Ss we tacit Sia meatal eet igen ease we ae 205 
16 Facts failing to show— 
BORO. SAE CRG sic os se eee eben oa oe decues wees 301 
0 damage by reason of breach of contract._-.-..--_-.-__--__------ 34 
deduction was necessary to meet agreement to give respondent pro- 
ROGER: Clk CORAIRAIING occ eis ced ent ete tome aid aaa ea 34 
CRIMGNON CF “GRONIDS oon eee eee cass Guauee ewan eeaaauesnueee 113 
shipment moved under normal service and conditions_____------ 291 
Facts showing— 
acceptance of check as not constituting accord and satisfaction____ 301 
authorization to purchase shipment of cantaloups_-__-_-- pioetwma sel 208 
exercise of due diligence in attempt to fulfill agency contract____ 1007 
inability to replace on open market goods resold at profit.____-_- 281 
loading commodity prior to shipment occurred within reasonable 
‘ GI os ici ssi eana ic Ss Sere ube boas peas eee 421 
" lack of guarantee that shipment would arrive on or before speci- 
NOG CGO. on5 coe ae sb iee eo eoaweds Gee aueue see ee 917 
> purchase was made by agent upon his inspection and acceptance 
I I tao) od se a oe 36 
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VIDENCE—Continue EXTENS 


Facts showing—Continued Sell 
purchase was made on basis of price “California acceptance final’__ 993 
purchaser had knowledge that frost in field affected outside ap- FACTOR 

pearance’ of pods s2.2-. 2-62-5565. emia See es ne alata ses 205 Ame 
resale was made promptly and in good faith 891 1 
resale was made with reasonable care 308 Bro! 
respondent bought produce in person 210 FAILUR 
respondent’s testimony inconsistent with facts of case as a whole__ 284 Effe 
shipment did not conform to warranty 280 Brepera 

Federal inspection certificate and inspectors notes as part of report Pri 
of investigation __----- i SacwibepeccienastossensotospeaecSeecene 287 ; 

Federal inspection certificate as prima facie evidence of truth of 
statements therein contained 891 

Government inspection certificates as 306 

Inference drawn from failure to object to memorandum of sale 1100 

Inspection showing that grapes arrived in deteriorated condition_.__._ 287 

Insufficiency of proof of damages 905 

Letter of deceased agent as 36 

Market bulletins on Nebraska potato sales at Chicago, U. S. No. 1, 


a 


Objections to testimony not argued in briefs deemed to be abandoned_-_ 
Preponderance of, as to reversal of shipping point inspection 
Preponderance of, showing there was no transit frost._.__.__.-.__-_-- 
Presumption of proper inspection of commodity made by inspector-_-_- 
Record showing existence of agency 
Reputation 
Violation of act as not excused by establishment of 
Ruling of examiner relating to testimony of witness for respondent 
where contract was made with respondent's deceased agent sus- 
tained 
Summation of testimony with respect to kind, quality and color of 
potatoes 
eR aOR on Na tei Bp hn ns 9 ora te nn Me 
Testimony of Cleveland inspector as F.0.B 
Testimony of witness as directly contrary to Government inspection Pu 
certificates and testimony of Government inspector at Cleveland__ 
Unreliability of “Coon 
Weight of, given as to reasonableness of period for unloading Co 
Weight of, showing produce was to be shipped as soon as obtained 
by complainant “Coot 
EXAMINER Ww 
Denial of motion for continuance of hearing as within sound discre- Saati 
tion of Sc 
Ruling of, relating to testimony of witness for respondent that con- 
tract was made with respondent’s deceased agent, sustained 


Eq 


EXCEPTIONS INSPE 
Abandonment of, for failure to argue in briefs D 


Impropriety of consideration of unproved allegations in 
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EXTENSION OF CREDIT 
Seller not under obligation to extend credit to buyer in absence of 
agreement to that effect 
FACTORS 
American National Cooperative Exchange, Inc., considered as public 
broker on basis of prior decision 
Broker’s authority to issue memorandum of sale 
FAILURE TO GIVE INSTRUCTIONS 
Effect of, as to initially iced cars 
FEDERAL INSPECTION CERTIFICATE 
Prima Facie Evidence 
Under the provisions of the act, the Federal inspection certificate 
is prima facie evidence of the truth of the statements therein 
contained, and a very strong case must be made out to overcome 
the weight of 
FinAl. ORDER 
Publication of Facts 
Tentative order of March 15, 1944, made final and publication of 
the facts ordered on the ground that although respondent has 
paid complainant the amount tentatively awarded, such payment 
was not made until. after service of the tentative order, and, 
therefore, the award was not paid “promptly” within meaning 


F.0.B. 
Meaning of. term 
F.0.B. ConTRACT PRICE 
Liability for 
Purchaser is liable to full f.o.b. contract price in the absence of an 
agreement as to the time of delivery or of entry into a new con- 
tract with the seller 
F.0.B. INSPECTION AND ACCEPTANCE 
Equivalent to wired government inspection ----~---- 
Meaning of term 
F.0.B. SALE ON BASIS OF GOVERNMENT INSPECTION 
Purchaser’s liability under ordinary conditions for contract purchase 
price of produce regardless of its condition at destination 
“Goon QUALITY” 
Compliance of produce graded U. S. No. 1 with “good quality” speci- 
fications 
“Goop QUALITY, Goop S1ZE, WELL MATURED” 
Words as not descriptive of exact standard 
IMPLIED WARRANTY 
Soundness of Produce After Delivery 
There is no implied warranty that perishable produce will remain 
sound for a definite period of time after delivery 
INSPECTION 
Delivered sale , 
Lack of implied warranty after opportunity for 
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Probable Evidence 
Though inspection of loaded car of potatoes was restricted, it is 
probable that inspector also examined sacks in the doorway, it 
being his duty to examine all those which are accessible 
Rejection of Commodity after Inspection or Opportunity to Inspect 
After inspection or opportunity to inspect, the buyer is bound by 
the examination of the commodity and can not later complain 
of defects which the examination should have revealed 
. INSPECTION CERTIFICATES 
Certificates as of no help in determining whether color of produce 
oonrorined 46 Gontiaect OF Sale... 5nd owen awe eee 
INTERSTATE COMMERCE 
Purchase of commodity directly from car in which it had been shipped Pr 
from another State as constituting 
Transaction Constituting 
Since the lettuce in question was originally shipped from Call- 
fornia, the fact that the lettuce was unloaded from the car and 
trucked in the same crates from Altoona, Pennsylvania, to 
Johnstown, Pennsylvania, did not take the transaction out of 
interstate commerce within the purview of the act 


LICEN!S 
Gri 


JURISDICTION 
Acquirement of jurisdiction by consent invalid 
Claim for failure to pay for empty bags as not within purview of act_- 


Power of Secretary under act to require payment for commodity 
purchased 
LEGISLATIVE HISTORY 
Amendment of Section 2, paragraph (4) of act 
LICENSES 
Denial of Application 
Application for license under the act denied on the ground that the P 
applicant was responsible for violations for which his two li- 
censes had previously been revoked, because he had failed to 
pay a reparation award issued against him within two years, 
and is unfit to be licensed because of having engaged in busi- 
ness without a license and having attempted to obtain one under 
false pretenses, and his contention that mere application for a 
license authorizes operation as a licensee held invalid 


Application for license is denied because it contained false state- 
ments and was made for the benefit of a person previously 
found unfit for license, and request for further hearing and 
oral argument denied because they would serve no useful 
purpose 
Granting of F 
License having been previously denied applicant because he had 
engaged in practices violative of the act, upon the evidence 
presented in this proceeding it is concluded that since the ap- 
plicant has demonstrated his fitness to engage under the act 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 197] 


VOLUME 38—1944 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page 
LICENSES—Continued 
Granting of—Continued 
in the business of a wholesale dealer in fresh fruits and vege- 
tables, a license should be issued to him, and the order of 
May 31, 1938, denying such license, is vacated 
Where applicant for a license as a dealer in fresh fruits and vege- 
tables had in 1941 surrendered its license and agreed to stay 
out of business regulated by the act, after admitting violations 
of the act, proved in this proceeding its fitness for a license, 
it is held that although the agreement to stay out of business 
was not contrary to public policy and authorizes a denial of 
its application for a license in 1944, a new license should be 
issued to the applicant upon posting of a bond 
Probationary Suspension of 
Probationary suspension of respondent’s license ordered on the 
ground that respondent violated the act by making false and 
misleading statements for a fraudulent purpose of inducing 
shippers and buyers, the former to ship and the latter to accept 
produce which had not been ordered so that respondents might 
obtain brokerage 
Probationary suspension of respondent’s license ordered on the 
ground that the respondent violated the act by failing to keep 
records fully and correctly disclosing all transactions involved 
in its business 
Probationary suspension of respondent’s license ordered on the 
ground that respondent violated the act by making false state- 
ments for the purpose of delaying and obstructing investigation 
with respect to complaints made under the act, and because 
respondent failed to keep proper records fully and correctly dis- 
closing all transactions involved in its business of selling pro- 


Probationary Suspension of, Held Ineffective 
Since respondent complied with prior order and filed certain re- 
quest and consent, the probationary suspension of his license is 
held not effective, and shall not become effective unless a fur- 
ther order to the contrary is issued 


Since respondent complied with prior order and filed certain re- 
quest and consent, the probationary suspension of its license 
is held not effective, and shall not become effective unless a 
further order to the contrary is issued 


Since respondents complied with prior order by filing certain re- 
quest and consent, the probationary suspension of their license 
shall not become effective unless a further order to the con- 
trary is issued —__- 

Revocation 

Respondents’ license under act revoked for repeatedly reporting 
and accounting to their consignors for less than they received 
for consigned fruits and vegetables, and for failure to keep 
records for a period of two years 
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Revocation Obviated OFFI 
Revocation of respondent’s license would be justified, had it not C 
terminated, for failure to pay for produce even though such 
failure to pay was due to respondent’s financial inability to ORAI 
meet its obligations 0 
Suspended Suspension of PAY) 
Upon consent and recommendation of the parties, the license of A 
respondents under the act is suspended for failing to keep 
the required records, but such suspension shall not become PLEL 
effective unless it is determined that respondents have again V 


violated the act 
Suspension of, Held in Abeyance 
Since respondent complied with prior order directing him to file 
certain request and consent, the probationary suspension of his 
license determined in prior order shall not become effective--423, 879 § ppryx 
Since respondent failed to keep records which fully and correctly A 
disclose all transactions involved in its business, its license is 
hereby suspended for a period of 90 days, such suspension, how- 
ever, shall be held in abeyance but may become effective at any 
time by a supplemental order without further hearing, if the 
War Food Administrator finds within a period of three years 


from the date hereof that respondent has again violated the act- 521 I 
Since respondents failed to keep records which fully and correctly I 
disclose all transactions involved in their business, their license I 
is hereby suspended for a period of 60 days, such suspension, 
however, shall not become effective, if respondents, within 20 
days after this date, filed with the hearing clerk their request 
that it be held in abeyance and their consent that it may be 
made effective at any time within three years after this date 
by supplemental order in this proceeding if it is determined, 
either with or without further hearing, but with at least 15 
days notice to respondents, that they have again violated the p 
act or the regulations PRIO 
Suspension on Probationary Basis A 
Since respondent has admitted that he failed to keep records fully 
and correctly disclosing all transactions involved in its busi- PrIO 
ness, but stated that he will in the future keep full and accurate C 
records of all transactions, the respondent’s license is suspended Prot 
on a probationary basis c 
LIMITATION PERIOD Pro 
Lack of provision in act concerning period for filing disciplinary / 
complaints 
LOADING — 
Reasonable time for loading commodity prior to shipment I 
MEMORANDUM OF SALE 
Effect of failure to object to description in _ 


Inference drawn from failure to object to terms of 
MOTION TO DISMISS 
Granting of, as to one respondent because it was no party to con- 
tract and improperly joined as such 
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“NICE” 
Page Lack of definite meaning of term of trade_-..---..-..---.-----....- 773 
OrFIcrAL Notice 
t Custom in trade, where pool car involved, for shipper to draw draft 
h fon oureie- peice On NOMEN. .0 5. oncecccece ka oe eo 119 
o Oral. ARGUMENT 
- 108 Denial of request for —............. cian i ac apace eee eta 882 
PAYMENT 
rf Acceptance of promissory note considered merely as evidence of in- 
D NCIS MiG Gag a eg 522 
. PLEADING 
n Want of Suitable Shipping Condition 
- 806 Where respondent has not pleaded want of suitable shipping con- 
dition as a defense in its answer but the parties have argued 
e the point fully, such defense will be considered as if it were 
8 ORIN xs ef ee ee 511 
23, 879 PRINCIPAL AND AGENT 
y Apparent Authority of Agent 
5 Where respondent contends that his agent was without author- 


Z ity to purchase car of grapes “rolling acceptance,” the evidence 


F of the agent’s representation of the respondent at the same 

> market for a period of ten years is sufficient to show apparent 

; authority upon which the complainant reasonably relied__--__ 601 
521 DIGRGr SH GUGRE GF RINSING. es oo ee keine 514 

’ Duty of broker to report facts to his principal___---~ sic aaecatoeeaaacataeeratsd 895 


Liability of Licensee’s Agent for Licensee’s Debts 
In the absence of fraud or collusion between the manager or agent, 
and his principal, the licensee and owner of the business regu- 
lated by the act, and the record not showing facts which would 
make the agent personally obligated to pay the principal’s debts, 
the agent’s failure to pay is not violative of the act, and, conse- 
quently, no order is issued against the agent-----------_----- 1013 


Negligence of broker as that of his principal__-_------------__------ 895 


7738 Priok DECISION 
American National Cooperative Exchange, Inc., considered as public 


ricer Gn NARUE OF <2 ses Ss aa rk cee eens 420 
Prion DISCIPLINARY ORDER 
Consideration of, in evaluation of administrative penalty__________ 30 
PROCEEDING 
411 Order vacating prior order and providing for reopening of___._.--_- 883 


ProMIssoRY NOTE 
Acceptance of, considered merely as evidence of indebtedness, not 


1015 IE NURI cin cnsiscannintibica-wiiceciaiiiantiadaa cad iebiadnlaadaiigd esa Mia 522 
421 PROMPTLY 
mening ‘Ot term a6 weed 1 800-1222. 552035552 pc cwedcacseeweensue 424 
1094] PuBLic PoLicy 
1100 Agreement to surrender license as a dealer in fresh fruits and vege- 
tables and stay out of business for violations of act as not con- 
WET iO) cucacanaeaod see toee os wee eee ch ec pc a ca a 1018 


892 
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RECONSIDERATION ™ 
Change in Amount of Reparation Award . 

Petition for reconsideration is granted, and the amount of repara- 
tion awarded the complainant in the prior order is to read as 
amended by this order, and it is further ordered that complain- 
ant is entitled to demurrage cost and that since the complainant 
has admitted that the respondent’s liability should be a certain 
sum and billed him for this amount, the respondent is only 
liable for the amount he was billed P. 


REOP: 
D 


Denial of Petition 
Respondent’s petition for reconsideration denied by decision after 
reconsideration on the ground that the record supports the orig- 
inal order which is hereby reinstated, and the prior stay order 
is set aside 


Since it appears that the evidence submitted by complainant sup- 
ports the award made in the original order, and there is noth- 
ing in the respondent’s petition for reconsideration to cast 
doubt on the evidence, the order of December 14, 1943, which 
stayed the order of January 12, 1943, is hereby set aside, and 
the- original sorder is) reinstated... ...~. nc on neh eck se ss 


Since the petitioner has not shown facts that were not considered 
when the original order in this proceeding was issued, and 
did not indicate the application to the facts in issue of any 
rule which constitutes error in law, its petition for reconsidera- 
tion is dismissed, the prior stay_order is vacated, and the orig- 
inal order shall become effective 20 days after the date of 


this order 1008 


RECOUPMENT 
Losses on unrelated transactions as not subject to 


REHEARING 
Denial] of Petition for 

Respondent’s petition for rehearing, for the purpose of setting aside 
the original reparation order on the ground that the formal 
complaint and report of investigation were misplaced by re- 
spondent’s bookkeeper and the respondent’s attorney was not 
personally notified of the service of the complaint, denied, 
because such allegations in the petition are not verified nor 
supported by any proof, and therefore, the stay order of Sep- 
tember 25, 1944, is set aside and the effective date of the orig- 
inal reparation order of August 28, 1944, is changed to 20 days 
after the date of this order 


Extension of Time to File Petition for 
On the application of one of the respondents requesting additional 
time to file a petition for rehearing, time for filing of such pe- 


tition is granted 
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REJECTION OF SHIPMENT 
Commodity not in suitable shipping condition as justifying___.--_-__- 682 
ara- Determination of question of, unnecessary where party is not in- 
| as ROI cogs ae hem ey ain oe aa a aaa eee 1007 
ain 
ant REOPENING HEARING 
ain PS Ce I OP on io oi Se a eaeneereaesea oa aes 882 
nly 
-- 664 REPARATION 
Breach of Contract 
Where complainant agreed to give respondent protection on car- 
ter load of apples because they were not up to contract specifica- 
ig- tions, and there is no evidence that respondent suffered any 
ler loss or damage by reason of the breach of the contract, it is 
519, 749 held that complainant is entitled to reparation in the amount 
OF the Grigebal’ eitiindst Bt 23 ook ok ae becaes 31 
. Where complainant accepted ‘the first carload of a ten carload 
st purchase of potatoes but discovered that it had not been Gov- 
h ernment inspected at origin nor shipped from a specific storage 
d house as contracted for, and respondent did not have the bal- 
AIf ance of the potatoes stored there, it is held that complainant 
was justified in cancelling further defective deliveries, and 
d reparation should be awarded complainant for the balance of 
1 the GORGMIE: «<6 hnknsn ccm danunandeekes ptm ee tateeeat a 1104 


Where in a proceeding for reparation complainant sought an award 
of reparation against respondent for the latter’s failure to de- 
liver potatoes of quality stipulated in the contract of purchase 

1008 and sale, and the evidence of record disclosed that the re- 
spondent, charged in addition to the f.o.b. ceiling price 6 cents 
per sack as allowed by the regulations of the Office of Price Ad- 

30 ministration on delivered sale only, and complainant paid the 
freight, it is held that the sale was intended by the parties to 
be f.o.b. as to price, and on a delivered basis as to grade, qual- 
ity, and condition and under such a contract the respondent was 
obligated to tender to complainant at the destination potatoes 
conforming to the contract and, since the produce accepted by 
complainant did not meet the terms of the contract, complain- 
ant is entitled to an award of reparation in the amount of dam- 
ones: 1% Gueenee: jn ocean sh a cy at EE Oana er Re 1009 


Where respondent sold and delivered two carloads of watermelons 
which were accepted and paid for by complainant but the 
melons did not meet the contract requirements, held, complain- 

912 ant is entitled to recover reparation for the breach of warranty 
in the amount of damages suatained...................-+....- 1082 


Where respondent's broker sold complainant a carload of carrots 
at price f.o.b. New York, and represented them as good quality 
113 and size, well matured and washed, and upon inspection by com- 
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REPARATION—Continued 
Breach of Warranty—Continued 
plainant they were found in condition not as warranted, as a 
result of which breach complainant could not complete a re- 
sale of the carrots and thus sustained a loss of profits, it is held 
that since the respondent knew, or should have known that the 
commodity was bought for resale on open market, upon his 
breach of the contract of purchase and sale he is liable for the 
payment of special damages based on the complainant’s resale 
of the goods 
Brokerage Fee 
On the basis of the record of the transaction herein involved and, 
in part, on the previous dealings between the respondent and 
the complainant showing that it was customary for the com- 
plainant to charge, and the respondent to pay a brokerage fee 
in connection with similar transactions, it is concluded that 
the complainant acted as agent for the respondent in purchas-— 
ing the peaches herein involved, and it is determined that the 
complainant exercised due diligence in its attempt to fulfil the 
agency contract, and therefore, the complainant is entitled to 
the agreed brokerage fee, but since the complainant is not in- 
jured by the respondent’s refusal to accept the produce, it is 
not necessary to decide whether the respondent’s rejection 
was unlawful 
Failure to Accept 
Where weight of the evidence supports complainant’s allegations 
that the contract of sale of carloads of potatoes stipuated that 
the potatoes were to be shipped as soon as obtained by com- 
plainant, and not upon specific instructions as to dates of de- 
livery, it is held that respondent’s wrongful refusal to accept 
shipment of potatoes and pay purchase price entitle complain- 
ant to an award of reparation in amount representing the dif- 
ference between the agreed purchase price and the sum realized 
by complainant on-the resale of the produce, less costs in- 
curred by necessity of the resale 
Failure to Account and Pay 
Where the evidence shows that the purchase of a shipment of 
peaches involved in this proceeding was not made by the re- 
spondent as a duly authorized agent of the Willie Fraden Pro- 
duce Company, although the latter paid the truckage charges 
at the respondent’s request and placed them in storage in re- 
spondent’s name, which service cannot constitute such acts of 
control as would constitute an acceptance by the said company, 
it is held that the failure of the respondent to account and 
pay to the complainant the purchase price of the commodity en- 
titles the complainant to an award of reparation in full amount 
of the purchase price less credit from other transactions 
Failure to Deliver 
The failure to deliver the car of watermelons in accordance with 
the contract of sale entered into between the parties is a vio- 
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RePARATION—Continued 
Failure to Deliver—Continued 
lation of the act, and the measure of damages for such failure 
is the difference between the cost of a replacement car of like 
quality and the contract price, but since the replacement car 
is of better quality, and costs no more than a car of like quality, 
the complainant should be awarded reparation for actual dam- 
ages, that is, the difference between the cost of the replace- 
ment car and the Contrast priee ..5.225000. 55625... nee 884 
Failure to Deliver in Suitable Shipping Condition 
Where complainant purchased car of grapes from respondent on 
basis of wired government inspection, and the latter wired com- 
plainant that the grapes graded U. S..No. 1 but did not reveal 
that the inspection covered only first two stacks, it is held that 
respondent, by failing to transmit to complainant information 
of the restricted inspection, failed to communicate to complain- 
ant all essential information as required by the regulations 
under the act, and therefore, complainant should be awarded 
reparation for damages sustained by it on resale of the grapes 
which arrived in deteriorated condition ~-..---.--.----------- 
Failure to Pay 
Respondent’s acceptance of oranges delivered to it, and its failure 
to make full payment promptly in accordance with contract 
of purchase and sale entitle complainant to an award of rep- 
aration for full amount of the purchase price, plus freight and 
GGiAPtade CHELTON -. oso tcnmecme as sh wae eeaa deena nena 
Since respondent failed to sustain burden of proving its allega- 
tion that it consummated a contract with complainant’for pur- 
chase and sale of a car of lettuce, there is no basis for setting- 
off against purchase price of another car of lettuce shipped by 
complainant to respondent, and since complainant did not ac- 
cept respondent’s check in full payment of the invoice price, 
it is held, complainant is entitled to reparation for the balance 
GS thé: BOFCNUEG THIEE. oo cede cencarnsdnsn cess asdnancknnde 
Where complainant and respondent entered into a joint account 
agreement under which peas were purchased, shipped and re- 
sold at a loss that was borne by complainant, and respondent 
did not answer the formal complaint for recovery of the net 
loss, it is held that since the facts alleged in the complaint are 
deemed to be admitted by respondent’s failure to answer the 
formal complaint, the only question presented concerns the 
sufficiency of such facts to support an award, and that the facts 
pleaded in the complaint established a failure by respondent to 
pay half of the joint account loss, and therefore, reparation is 
SWGTEOE CONNIOIOOIG So ica sanwuutamainnnecadunesdudaoc 803 
Where complainant purchased from respondent a carload of U. S. 
No. 1 tomatoes on an f.o.b. basis, and the condition of the to- 
matoes as disclosed by the inspection at destination was of 
abnormal deterioration, and there being no showing that the 
shipment was not handled under normal transportation service 






~ 






ss Se Ww o- 6 





277 












bo 
oo 
ao 







1005 





118 











299 





282 














11 






1278 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 38—1944 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page 
REPARATION—Continued 
Failure to Pay—Continued 

and conditions, it is held that the tomatoes at the time of sale 
to the complainant by the respondent were not in suitable ship- 
ping condition, and therefore, the complainant should be awarded 
reparation for the loss sustained by it 

Where complainant purchased from respondent three separate car- 
loads of potatoes and alleged that the potatoes did not conform 
to warranty and that there was a shortage in weight in one 
shipment, and the respondent in his separate complaint ad- 
mitted such shortage, it is held that on the principal issue in- 
volving complainant’s resale of shipment of potatoes in reliance 
on Federal shipping point inspection certificate, the burden of 
proof as to breach of respondent’s implied warranty of suit- 
able shipping condition rested on complainant, and since the 
record does not disclose that the shipment moved under normal 
service and conditions, complainant’s claim of lack of suitable 
shipping condition cannot be sustained, and with respect to 
his claim for failure to pay for empty bags, it is held that such 
claim is not within the jurisdiction of the War Food Admin- 
istration under the act, and therefore, reparation is awarded 
respondent in amount of unpaid balance of purchase price, less 
deductions for short weight of one shipment and loss of profits 
on another transaction ~_-..----~---- Bo ag Paras ea a 

Where complainant sold and diverted four carloads of potatoes to 
respondent who attempted to reject them because they were not 
billed open to him as agreed, but later unloaded and sold the 
potatoes, it is held that as the carrier in accordance with com- 
plainant’s instructions was at all times willing to release the 
cars to respondent without delivery orders, reparation should 
be awarded complainant for the agreed purchase price 

Where complainant sold respondent five carloads of potatoes which 
were accepted by respondent who paid for four of the loads 
accepted, and complainant seeks recovery of the price of the 
fifth load, it is held: (1) the load for which complainant seeks 
payment of the price arrived at destination in good condition; 
(2) since respondent submitted no proof of damages for delay 
in shipment of that car, reparation is awarded complainant 
for the price; (3) since respondent’s agent was promptly noti- 
fied that due to a scarcity of ice, initially iced cars could not 
be furnished, but respondent failed to give complainant in- 
structions, respondent, in effect, consented to shipment of the 
cars without their being initially iced; and (4) respondent’s 
counterclaim should be dismissed 902 

Where complainant sold respondent four carloads of peas, the 
purchase having been made on the basis of a price f.o.b. ac- 
ceptance final at loading point, and the purchaser’s agent had 
knowledge at the time of purchase that frost in the field af- 
fected the outside appearance of the pods, it is held that com- 
plainant should be awarded reparation for the price of the one 
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carload not previously paid, and respondent’s counterclaim for 
damages based on alleged defects in the four carloads is dis- 
missed on the ground that the evidence discloses that the peas 

811 were merchantable for respondent’s trade ___--__-__-_--___-- 198 


Where complainant sold respondent two carloads of onions for 
which respondent failed to pay, and the latter delivered four 
carloads of onions to complainant for resale on joint account 
basis. and complainant failed to pay the joint account price as 
agreed, as a result of which respondent diverted and resold them 
on another market, it is held, complainant is entitled to an 
award of damages for the price of the two carloads, less half 
of the joint account price of the carloads of produce, as dimin- 
ished by sums advanced in cash to respondent______-________~ 292 

Where complainant sought to recover the purchase price of a car- 
load of cabbage from respondent and the latter claimed that it 
did not buy the produce but accepted and resold it as com- 
plainant’s agent, and that it was sold by respondent to a buyer 
who rejected the shipment because it was not in good shipping 
condition, and respondent asked for recovery of brokerage, it 
is held: (1) respondent's claim that it acted as agent and not 
as a buyer is not established by the evidence; (2) the evidence 

288 as to condition of the cabbage at Cleveland was only material 
to the extent it showed what its condition was at East St. Louis, 
Illinois, the destination specified in the contract of sale; (3) 
respondent’s claim that the cabbage was not in suitable ship- 
ping condition based on a showing of condition at Cleveland 
was not available to respondent as a defense; and (4) repara- 
tion should be awarded complainant for the full amount of 

198 the purchase pried of the ypreauee...—. =... 2-2-8. woe NEGe 

Where evidence supports complainant's vention that the sale of 
the tomatoes was made without any express representation as 
to their quality or condition, and no warranty can be implied 
since the tomatoes were purchased after inspection by respond- 
ent’s agent and opportunity for thorough examination was af- 
forded, it is held that reparation should be awarded the com- 
plainant for the agreed amount of the purchase price which 
roananaeet: falled Ce Wie xc os nen ence eo se eae eee 34 

Where it is found by a preponderance of the evidence that the 
broker did not give its principal, the respondent, the false in- 
formation that the shipping point inspection had been reversed, 
and complainant accepted the tomatoes in specific car relying 


)2 on an allowance being granted by the broker who was acting 
as agent for respondent, held complainant is entitled to repara- 
tion for the amount of allowance agreed upon___--_-----~___-_- 790 


Where potatoes were shipped from one State, received by com- 
plainant in another State, the respondent purchased them di- 
rectly from the car in which they had been shipped, it is held, 
the transaction is of an interstate character, respondent’s failure 
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Failure to Pay—Continued 
to make an objection as to condition of the commodity within 
a reasonable time constitutes a waiver of such complaint, and 
therefore, failure of the respondent to make full payment 
promptly for the potatoes purchased and accepted entitles com- 
plainant to reparation in amount of the purchase price 

Where respondent accepted the tomatoes after inspection or an 
opportunity to inspect, the complainant impliedly warranting 
that they would ripen properly, and the respondent alleged 
that the tomatoes decayed and did not ripen, it is held that 
since the respondent has failed to sustain its burden of proof 
that the tomatoes became unmerchantable because they did not 
ripen, an award of reparation should be awarded complainant 
for the amount. of the purchase price... 5. nose nn cncccun 1106 

Where respondent contends that he did not purchase the cabbage 
in question from the complainant, but received it from an- 
other party for sale for the latter’s account to whom he had 
forwarded the net proceeds of the sale, it is found on the 
basis of the preponderance of the evidence that the respond- 
ent personally bought the produce from the complainant, and 
therefore, reparation should be awarded the complainant in 
amount of the unpaid purchase price_ 

Where respondent sent a promissory note to complainant for two 
shipments of peaches which was accepted by complainant as evi- 
dence of the indebtedness and not as payment, and respondent 
in its answer alleged that its financial condition made it unable 
to pay the amount due, that failure to pay did not constitute 
a violation of the act, and that the Secretary is without juris- 
diction to require payment, it is held: (1) prior to the amend- 
ment of Section 2 (4) of the act on April 6, 1942, the words 
“to fail or refuse truly and correctly to account promptly,” in- 
cluded the failure of a dealer to pay as well as the failure of a 
commission merchant to account and pay; (2) respondent’s 
failure to pay was in violation of the act; (3) the promissory 
note was evidence of respondent’s obligation but did not con- 
stitute payment, and therefore, (4) reparation should be awarded 
complainant for the full amount of the purchase price_____-_ 

Where respondent sold and delivered a carload of potatoes which 
did not meet contract requirements and was accepted by com- 
plainant only after respondent had promised to protect com- 
plainant against any loss arising from decay, held, complain- 
ant could recover for such loss antl should be awarded repara- 
tion in the amount of damages sustained by it 

Where the evidence supports the findings that respondent author- 
ized the broker to purchase the shipment of cantaloups which 
were accepted by respondent, and the latter alleged by way of 
set-off damages because of the condition of the cantaloups not 
at point where title to the commodity passed, but at point of 
its destination, it is held, respondent has not shown that com- 
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Failure to Pay—Continued 
plainant has breached the contract of purchase and sale, and 
therefore, respondent’s counterclaim should be dismissed, and 
complainant should be awarded reparation for full amount of 
the contract price 
Where complainant relies on oral contract for the sale of grapes, 
f.o.b. rolling acceptance final, which contract the respondent 
denies, the complainant has the burden of establishing the con- 
traet, but since the respondent has failed to sustain the burden 
of balancing the proof furnished by the complainant, the latter’s 
contention that the transaction was a completed sale is sus- 
tained by the evidence, and therefore, respondent’s failure to 
pay the purchase price of the carload of grapes entitles com- 
plainant to an award of reparation for the full amount of the 
purchase price 
Where the respondent denied that it purchased, orally, a truck- 
load of baskets of tomatoes and that the commodity was in good 
condition, it is held that since the contract is uncertain and 
disputed, resort must be had to situation of the parties under 
which the contract was consumated, and that prior transac- 
tions by the parties in this proceeding have the tendency to 
support the conclusion that respondent agreed to handle the 
tomatoes in question on a consignment basis, and therefore, 
respondent should remit the proceeds of the sale realized from 
the sale of the commodity, and since respondent did not claim 
his commission, none is allowed 
Negligence 
Where respondent as the broker-agent of complainant located at 
Houston, Texas, ordered shipment by express of a carload of 
plums which respondent expected to sell to several purchasers 
as pool buyers but only secured orders for approximately one- 
fourth of the load at the time he wired complainant to make 
shipment by express, and failed to dispose of the plums as a 
result of which complainant diverted the shipment from Hous- 
ton to Chicago where resale was made at a considerable loss, 
it is held: (1) respondent did not agree with complainant that 
he would be responsible for losses resulting from reshipment to 
Chicago and resale at that point; (2) respondent by ordering 
the cars shipped without having received orders from buyers 
for the full load and failing to inform complainant of such mate- 
terial facts acted negligently; (3) the facts alleged and proved 
show a violation by respondent of section 2(4) of the act; and 
therefore, reparation should be awarded complainant 
Protection Against Losses 
Where respondent sold and delivered a carload of rutabagas prom- 
ising to protect against any loss arising from decay, held, com- 
plainant could recover for loss subsequently arising, and for 
freight paid in excess of that figured by respondent in comput- 
ing drafts for delivered price less freight 
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Where complainant sold a carload of apricots to E. E. Fadler 
Company through D. L. Piazza Co., as broker, and the buyer 
claimed the apricots were not double row faced as represented 
and that the shipment was not accepted, but was sold to the 
best advantage of complainant to whom the net proceeds were 
tendered, it is held: (1) D. L. Piazza Co., acted as broker 
only and was not liable to complainant; (2) E. E. Fadler 
Company accepted the apricots in accordance with the descrip- 
tion given in the broker’s memorandum of sale to which no 
objection was made; (3) reparation should be awarded com- 
plainant against the Fadler Company for the full price, less 
amount paid in accordance with the order of September 26, 
1944; and (4) the complaint is dismissed as to D. L. Piazza 
Co., the broker 

Where complainant sold respondent a carload of strawberries at a 
price f.o.b. shipping point, and respondent sold the shipment 
for complainant’s account and tendered to complainant the net 
proceeds alleging that the shipment did not arrive at the time 
guaranteed by the complainant, it is held: (1) complainant did 
not guarantee that the shipment would arrive on or before a 
specified time; (2) the strawberries conformed to warranty and 
were accepted by respondent; and (3) respondent’s failure and 
refusal to pay the price in full entitle complainant to an award 
of reparation in amount of the unpaid purchase price_-_--_-- : 

Rejection of Shipment 

Where complainant sold and tendered to respondent a carload of 
U. S. No. 1, size A, 2-inch minimum potatoes, on a delivered 
basis, and respondent rejected them, it is held that since the 
destination inspection found that the potatoes conformed to 
the contract, the rejection was without reasonable cause, and 
reparation should be awarded to complainant___--.----------- 

Since respondent's failure to object at the time of the release of 
the shipment involved in this case constitutes an acceptance 
on respondent’s part, its rejection thereafter was without rea- 
sonable cause, and therefore, complainant should be awarded 
reparation 

Since the contract of purchase and sale involved in this pro- 
ceeding was upon an f.o.b. basis, respondent's failure to accept 
the onions at destination because they were in a deteriorated 
condition was without reasonable cause, and therefore, com- 
plainant should be awarded reparation in amount of loss sus- 


REI 


Where complainant sold and delivered Idaho Standard potatoes to 
respondent who complained of transit frost, and the parties 
agreed to a reinspection which showed the potatoes to grade 
Idaho Standard without reference to transit frost, and respond- 
ent seeks to nullify the reinspection because it was restricted 
in scope to the upper two layers, it is held that the rejection 
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REPARATION—Continued 
Rejection of Shipment—Continued 
of the potatoes by the respondent was without reasonable cause 
as the respondent failed to request a more thorough inspection 
and because the absence of any statement in the inspection 
certificate concerning the presence of transit frost raises the 
inference that none was found, and therefore, complainant 
is awarded reparation for the difference between the contract 
price and the amount received on the resale_________________- 780 
Where complainant sold and delivered oranges but respondent re- 
jected them because of inability to pay, held, such rejection of 
the commodity is without reasonable cause, as in the absence of 
agreement to that effect seller is not under obligation to extend 
credit to the buyer, and therefore, complainant is entitled to 
reparation for its loss, the difference between the amount pay- 
able by the respondent under the contract and the net proceeds 
received from the resale of the commodity_____-____---_------ 103 
Where complainant sold cantaloups to respondent on the basis of 
a price f.o.b. acceptance final and substantially complied with 
the contract of purchase and sale, and respondent rejected them 
without reasonable cause, reparation is awarded complainant 
for damages in amount between the difference of the purchase 
price and the net proceeds realized from the resale of the pro- 

















1091 












Where complainant sold fresh prunes on rolling acceptance basis 
but respondent rejected them on delivery, held, such rejection 
was without reasonable cause because under sale on rolling 
acceptance basis, the buyer has no right of rejection on arrival 
and therefore, complainant is awarded reparation for the differ- 
ence between the agreed contract price and the net proceeds 
received by complainant from the resale of the prunes_____-_- 670 

Where complainant sold respondent a carload of rutabagas through 
a broker at a price per 50-pound bag, f.o.b. Canada shipping 
point inspection final, and respondent rejected the shipment at 
Dallas, Texas, as a result of which complainant attempted to 
resell the rejected load, but failed to do so and forwarded the 
car to New York City where resale was accomplished, it is held: 

(1) the broker had authority to execute the memorandum of 
sale; (2) the basis of the sale was complainant’s quotation wire 
which the broker read to respondent and described the ruta- 
bagas as Canada No. 1; (3) respondent’s rejection was without 
reasonable cause; and (4) reparation should be awarded com- 
olgivamt foe Faget BEUSGRINGG ... 2255. cuca den cenu cue aencsewke 1086 


Where complainant sold respondent a carload of U. S. No. 1 Star 
brand cobbler potatoes at a price f.o.b. Cedar Grove, Virginia, 
and federal inspection at loading point established the grade 
of the potatoes as warranted, and showed less than one percent 
were affected by Soft Rot and at destination five days later an 
increase in the percentage of the potatoes which were affected 

by Soft Rot to an average of one percent for the load, as a re- 
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sult of which respondent asked for an allowance of 35 cents 
per sack and complainant offered to allow 20 cents per sack, 
but respondent rejected the shipment, it is held: (1) the in- 
crease affected by Soft Rot during the five days transit period 
was not abnormal; (2) there was no agreement at time of 
sale to make an allowance in a stated amount in the event that 
the potatoes were found to be in poor condition on arrival 
at destination; and (3) respondents rejection was without rea- 
sonable cause, and therefore, reparation is awarded complainant 
for resulting losses being the difference between the sale price 
and the net amount realized on resale of the rejected shipment_-_ 


Where complainant sold three carloads of potatoes to respondents 
who rejected them at destination claiming that they were not 
cherry red color, and the kind and color previously purchased, 
referred to in the record as the “type car,’ and complainant 
resold the rejected shipments, it is held that one carload con- 
formed to the contract of sale and respondent’s rejection of two 
carloads was justified, and therefore, reparation should be 
awarded complainant for the loss sustained on resale of the one 
carload which respondents rejected without reasonable cause_-_ 


Where complainant sold to respondent a carload of oranges con- 
sisting of different sizes in half-box bags, and respondent refused 
to accept the shipment claiming that there was a shortage of 
oranges in the bags, but under a subsequent agreement with 
complainant, respondent transported the oranges to another 
market where resale was made for net proceeds less than the 
original sale price, it is held: (1) since oranges are sized by 
machinery and are not counted into bags, some reasonable 
tolerance or variation from the actual number called for should 
be recognized; (2) since the average shortage for the load was 
less than 114 percent, such shortage was within a reasonable 
tolerance; (3) respondent’s rejection of the shipment was with- 
out reasonable cause, and therefore, reparation should be 
awarded complainant; and (4) respondent’s counterclaim is 
dismissed because it is found that the parties had agreed to a 
rescission of the contract 


Where complainant sold to the respondent a car of asparagus, and 
upon arrival of the shipment at destination respondent rejected 
the produce because of alleged poor quality and condition of the 
asparagus, it is held that since the evidence discloses the aver- 
age of decay in the produce was not more than 1 percent tole- 
rance permitted for U. S. No. 1 Grade Asparagus, the contention 
of respondent that good delivery was not made due to excessive 
decay is shown without merit, the rejection was without reason- 
able cause, and therefore, complainant should be awarded repa- 
ration for loss sustained by it upon prompt resale of the pro- 
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Where complainant sold watermelons to respondent who rejected 
them more than 24 hours after delivery, it is held, he is deemed 
to have accepted the produce, and his rejection of the produce 
after the acceptance was without reasonable cause, and there- 
fore, complainant is entitled to an award of reparation 

Where complainant stated that it sold respondent four carloads of 
tomatoes on the basis of a price f.o.b. acceptance final, and 
respondent maintained that it was agreed that the tomatoes 
were to meet the “specifications” of sale, meaning grade 85 to 
88 per cent U. S. No. 1 on their arrival at Chicago and that 
respondent’s refusal to accept was justified and respondent also 
asked for a dismissal of the complaint on the ground that the 
oral contract of purchase and sale was not enforceable under 
the California Statute of Frauds, it is held: (1) the tomatoes 
were purchased by respondent after their inspection at com- 
plainant’s loading station; (2) the basis of purchase was “Cali- 
fornia acceptance final’; (3) the act of diverting the cars while 
in transit to Chicago, following oral acceptance of the toma- 
toes, takes the transaction out of the Statute of Frauds; (4) 
respondent’s rejection of the tomatoes was without reasonable 
cause; and (5) reparation should be awarded complainant for 
losses sustained by it 

Where respondent denied that it purchased a car of grapes in- 
volved in this proceeding, it is held that since a copy of the 
broker’s standard memorandum of sale was delivered to re- 
spondent to which no objection was made, and the grapes con- 
forming to U. S. No. 1 grade complied with “good quality” speci- 
fications, the respondent’s rejection of the grapes was without 
reasonable cause, and therefore, complainant is entitled to an 
award of reparation for damages sustained by it by reason of 
the resale of the commodity 

Where respondent failed to present evidence showing abnormal 
deterioration in carrots at time of delivery which could have 
resulted from the alleged misrepresentation, and only two days 
actually elapsed in loading the cars prior to shipment, it is 
held, the rejection of the carrots which conformed to the con- 
tract of purchase and sale was without reasonable cause, and 
therefore, complainant is entitled to reparation for net loss 
sustained by it upon resale of the commodity 

Where respondent has failed to sustain the burden of proof which 
rests upon him to show that complainant’s clerk authorized 
the respondent to sell the lettuce for the account of the com- 
plainant, and respondent, after accepting and selling part of 
the produce, rejected it on the following day, it is held, the 
complainant is entitled to an award of reparation in amount 
of the agreed purchase price of the produce 

Where respondent purchased a part of a carload of grapes from 
complainant, and respondent inspected the shipment and re- 
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turned the carload to complainant claiming that the grapes were 
not “Fancy,” as represented, but at the time made no complaint 
that Symmonds rather than Blue Goose brand had been fur- 
nished, as a result of which rejection complainant resold the 
shipment, it is held that respondent’s rejection was without 
reasonable cause, and reparation should be awarded complain- 
ant in the amount of the difference between the original sale 
price and the net proceeds realized by complainant on resale 
of the grapes 

Where the evidence disclosed that complainant contracted to sell 
U. S. No. 1 tomatoes to respondent for Monday’s shipment and 
delivered them, it is held that respondent’s rejection on the 
ground that it had contracted for shipment to be made the pre- 
vious Saturday was without reasonable cause and reparation is 
awarded complainant for the difference between the contract 
price and the net amount received from the resale of the pro- 


Where the evidence disclosed that respondent purchased from com- 
plainant a car of lettuce on a “rolling acceptance” basis, and 
respondent rejected the produce, it is held that it is unneces- 
sary to determine whether the lettuce was in suitable shipping 
condition as under the terms “‘rolling acceptance”, the rejection 
was without reasonable cause since under the applicable regu- 
lations, a buyer’s remedy under such a contract is by recovery 
of damages from the shipper, and, not by rejection of the ship- 
ment, and therefore, complainant is entitled to an award of 
reparation for the purchase price of the produce 

Where the evidence shows that the car of produce rejected by the 
buyer was diverted from Cleveland to Philadelphia and then to 
Boston for resale, and 12 days had elapsed, held, the resale by 
the seller was not properly made, and since the seller did not 
sustain the burden of proving that the resale was properly made, 
it is held that the buyer is to pay the seller, as reparation, 
nominal damages of $1 

Undisputed Amount 

Since respondent answering denied owing the amount claimed, but 
admitted owing complainant a certain sum, and complainant ap- 
plied for an order authorizing the payment by respondent of 
such undisputed amount, it is so ordered, leaving the respond- 
ent’s liability for payment of the remaining disputed amount 
for subsequent determination under the same procedure----__- 

REPARATION FOR— 
NI i na seta oo es abba seh an Suge phd ig ea ies acer ea edd ae a 
Balance of proceeds of sale 
Balance of purchase price --__- Sapa oS ee ee ce eras 292, 302 


Breach of warranty Sie abi ek sn ho send 1011, 1086, 1105 
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Brokerage f6¢ —.........2..< ae oti te ata reve abel od eee ee ae 1007 
Failire to accept =........ .- is Si sega a ac saat heard a a area ea 284, 671 
WORN 0 QONNOR 5 os. Sone onde se nein nsdn pe Seaameee 887 
TR SO a a i a So er bites en ne eo ee eae 522, 905 
Failure to pay 

GI OE Sat GOCE TOMO 8 ons one een Sawaal o eee 805 

RINE CUNO is oe cso o ag nines Haseena tia 34, 741, 799 
Failure to reveal restricted inspection. ...........................- 287 












Jotmt account price -.....-. 24466-5246 Ronco aa ileal ioe ce i 296 
Loss arising tram. decay of produce ~....<... 22 osc cose ke 670 
Like et aINeE 6 FOIBIO = oon. cnc nesscnccaseeseseeees aa aseeuapad 816 
RI oie acerca waste ahaa newness ale eno nets 891 
Overpayments __----- bg ccacouaeciwuns ame tetodeneiwa ames 23 
Protection against losses -.--.---------- ina as a hehe 23 
Purchase price ----- 206, 208, 210, 281, 297, 423, 606, 917, 1004, 1098, 1103, 1108 
Purchase price less credit from other transactions______-__--_------- 114 
Purchase price plus freight and demurrage charges_.----..----.. 119 
Rejection of shipment -_------------- 105, 117, 198, 297, 308, 420, 511, 777, 





783, 811, 891, 901, 909, 919, 996, 999, 1090, 1100 





PEGHANOTIOLION: CHOLEEE: <i o5 ses wesec sewn ones inn aie a lactase aad 23 






REPLACEMENT OF COMMODITY 
IN ioe 8 ass aan oe aren enneiaa as cat aa aia ate oo 










REPUTATION 







Violation of act as not excused by establishment of--_---- tases Ne 29 
RESALE 

Common interest in disposition of commodity as giving right to sell_ 296 

Damages 





Where complainant has shown that it was impossible to resell the 
goods which were rejected by respondent without reasonable 
cause, the complainant is entitled to an award of reparation 
for the full amount of the purchase price__--__--_---__------ 918 






Request to resell commodity construed as not including limitation 
on place of sale -------- i ial aa ead rca hs aang a cae aed etalk td 296 






“ROLLING ACCEPTANCE” 
Waldetion: wither 460: <2 soc oko oe ic enn ee ane ee 





RoLLine ACCEPTANCE BASIS 
Meaning of term -__------- eee ie Hecpep aera cat ree tence ei 671 





Roiuine CAR 





POO GHNOET ac in ic cnnconenneauniensceess ee senedetegauede 802 
SALE BY BRAND NAME 
Failure of lettuce to grade U. S. No. 1 as not justifying rejection__-_--- 772 







SALES 
Effect of failure to object to terms of_------------------ ba ee 
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Misrepresentation After Consummation of Contract 
Where the evidence in the record discloses that respondent mis- 
represented the number of lugs of the various brands of grapes 
but his misrepresentation was made after the contract of pur- 
chase and sale was consummated by complainant and respond- 
ent, the former’s complaint is dismissed on that score 430 
SecTION 2(4) or AcT 
Negligence of broker as constituting violation of 895 
SeET-OFF 
Dismissal of counterclaim based on.............................. _- 208 
Facts failing to show basis for 301 
SIZING 
Term ‘5’s” as used in contract constituting definite specifications_._._.. 773 
SPECIAL DAMAGES 
General rule relating to claim of 
Recovery for loss of profits as based on actual or implied knowledge of 
seller that goods were purchased for resale or that sale had ac- 
tually been made 


SPECIFICATIONS 
Effect of term ‘5’s” used in contract 


Lack of definite meaning of term “nice” in trade 
Term “5’s” used in contract 


281 


STATUTE OF FRAUDS 


Application of, Under Act 
Although, if the question came up for the first time as to whether 


the Statute of Frauds precludes the making of a reparation 
award under the Perishable Agricultural Commodities Act, sole- 
ly because a contract may be unenforceable under the Statute of 
Frauds, the answer would be in the negative, precedent estab- 
lished in the Department for a number of years to the effect that 
a complainant must satisfy the Statute of Frauds in order to 
obtain a reparation award under the act is followed in this 
proceeding; nevertheless, it seems appropriate in the enforce- 
ment of a remedial act, such as the Perishable Agricultural 
Commodities Act, that the requirements of the Statute of Frauds 
should not be as rigorously applied as in some court decisions 
involving only contract matters 
Broker’s Memorandum of Sale 

Where broker is authorized to negotiate a sale of produce between 
seller and buyer, he also has the authority, as broker, to issue 
a memorandum of sale so as to make the contract enforceable 
under the statute of frauds, and where the buyer is furnished 
with a copy of the broker’s memorandum of sale and fails to 
make promptly objection to the terms expressed therein, it 
will be assumed that the terms of the sale have been correctly 
stated 506, 511 


Sufficient memorandum as constituting binding contract under__-. 421 
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Construction and Interpretation 
Section 2(4) of act construed to include negligence of broker_-_-_--- 895 


STAY OF PRIOR ORDER 
Pending decision on petition to reopen proceeding__.._.__.__._--_-_- 797 
Pending decision on petition for reconsideration___.__._____--______-- 909 
Prior Order Stayed Pending Decision for Reconsideration 
Prior order in this proceeding dismissing complaint stayed to pro- 
vide sufficient time for decision on respondent’s petition for 


UNNI IONE NN disses eee ea ae ge a econ cine irae 526 


WRONG OB aires en ce encicncascdnae ee teeh} eae ae 

SUITABLE SHIPPING CONDITION 
Burden of proof as to implied warranty of, as resting on complainant- 
Claim of, determined by condition of commodity at destination speci- 
fed Or contract GF a6le : 222556 cs cnn ce cncesesecndgaaeasnAwaee 


Wilect of failure to prove lac 06. on cnn nck aeednesewneeenn 


Failure to Accept _ 
Since the tomatoes in specific car were not in suitable shipping 


condition because of the development of transit of 6 percent 
decay and 6 percent sunken discolored areas, the complainant’s 
failure to accept such tomatoes was not in violation, of the act, 


and therefore, the respondent’s countercomplaint is dismissed_. 790 
816 


1103 
682 


291 


1112 
777 


TURIN R E CR ss sa eee ee Ss eee ce 

Question of, when unnecessary to determine__-_.--..--___----_____- 

Rejection of commodity not in, justified___._.__._._._.___-__ et ea ee 
Liability under 

Where complainant purchased a carload of fall tomatoes at a 

price f.o.b. shipping point for resale, of which purpose respond- 

ent had notice, and complainant thereafter diverted the load, 

part of which was sold at one point and the balance was re- 

loaded, shipped and sold at another market, held, complainant’s 

claim of damages based upon alleged lack of suitable shipping 

condition of the tomatoes was not applicable to a destination 

beyond the point designated in the contract of sale, and there- 


fore, the complaint is: dismissed .........<.........-... Ae ee 425 


SUPPLEMENTAL ORDER 
Modification of Prior Order 
Order of January 14, 1944, modified to provide for suspension of re- 
spondent’s license for 90 days instead of revocation on the 
ground that respondent admitted the facts and have made repa- 
ration to the shippers listed in the complaint, and because under 
these circumstances the interests of proper enforcement of 
the act do not require the imposition of the drastic penalty 
OL: TONORRIIY } ovo ade ches cundnastinSeeidesabewsseaee 117 
Probationary suspension of license to become ineffective.___- 595, 779, 808 
Stay Order 
Operation of reparation order in this docket, dated December 20, 
1948, stayed pending the decision on the respondent’s petition 


SGP DORGRAITIINIIIIN, | eisiss sii rtceiciemestngmoled cnn eae 
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Stay Order—Continued 
Operation of the reparation order in this docket, dated December 
14, 1948, stayed pending decision on respondent’s petition for 
NOI ON CRON ns eee eee eee en ee ee 
Order of February 5, 1944, in this proceeding, awarding complain- 
ant nominal damages is hereby stayed pending decision on 
complainant’s petition for reconsideration of the said order_-- 
Order of January 14, 1944, in this proceeding, revoking respondent’s 
license is hereby stayed pending decision on respondent’s pe- 
tition for reconsideration of the said order 
Since the prior order awarding complainant reparation against 
respondent was directed in a default proceeding, respondent’s 
petition to. reopen the proceeding so that it could file an an- 
swer, granted, and the prior order stayed pending the decision 
on the petition 
Prior reparation order stayed, pending the decision on respond- 
ents petition for reconsideration ........-..-. 2 secu scence 
TOLERANCE FOR ORANGES 
Recognition of 
TRANSIT FRos’ 
Preponderance of evidence showing absence of 
TWENTY-FourR Hour RULE 
Failure to accept within provision of, as constituting rejection of 
produce 
U. S. No. 1 GRADE 
One percent tolerance -- 


VACATION OF PRIOR ORDER 
Reopening of Proceeding 
Reparation order of April 7, 1944, vacated, to enable the respondent 
to take the evidence of witnesses in deposition form in accord- 
ance with the rules of practice under the act for the purpose 
of reopening of this proceeding, consideration of the completed 
record, and the entrance of a new order 


VIOLATION OF AcT 
Failure to account 


Failure to keep and preserve records 

Failure to accept 

Failure to account for and pay purchase price 

Failure to deliver 

Failure to deliver produce in suitable shipping condition 

Failure to furnish produce of grade specified in contract 

Failure to keep records fully disclosing all transactions---413, 526, 780, 807 


Failure to pay— 
allowances 
balance of purchase price 
half of joint account loss 
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Failure to pay—Continued 
IU CARRION ON a aera erates mee gota pam oe a 296 
loss arising from decay of produce......—.. 25.6.2 6626.56ccscce 670 
purchase price. ...2...-<..c6.u 34, 36, 120, 206, 208, 210, 296, 423, 522, 
606, 799, 917, 1004, 1097, 1108, 1113 
Failure to reveal restricted inspection of commodity___--.-.-------- 287 
Making false and incorrect records and statements_____________-_- 526 
Making false and misleading statements ~_.._------------_----------- 790 
BOG RINNE eo en eee eee ae ee eres, Se 
Negligent handling of claim against carrier as not constituting__-_-_-- 280 
Rejection of shipment ____-----_---- 105, 117, 198, 299, 308, 421, 777, 783, 


811, 891, 901, 908, 919, 996, 999, 1090 
WAIVER 
Effect of Failure to Object 
Respondent’s failure to object to a release of car at the time the re- 
lease was given constitutes a waiver of any default on the part 
of the complainant for failure to accomplish release of the ship- 


went. orion (WWNGt6. q.6 os csccccendsetesedaidsnnmesqereesas 808 
Failure to make objection as to condition of commodity within reason- 
able time as constituting waiver of such complaint ~.-----_------ 423 
WAIVER OF HEARING 
Answer admitting material allegations of complaint as constituting.. 411 
WARRANTIES 
Lack of implied warranty after inspection SA -4 Scel  eeeee ol 5 Les eee 36 
Tn Jaw’ of contract; as exnpreds condition.........5..4.4.5<2....0,250- 429 
In law of :dales,. oe tinpliod: warremty.......—— 3.4 coco css ceawnna 429 
WILFUL 
Failure to keep full and correct records need not be voluntary or in- 
tentional te: comstiinte- violation of act.......<....22.¢....5.<s. 413 
Wrrtp GOVERNMENT INSPECTION 
Meaning of words used in regulation under act--.----------------- . sae 
WorRDS AND PHASES 
Brieht cherry ted Color ~..<<<-6.<-<-6ac05<c- seca hale See een 196 
EEO PONE WON foo i amon d monuneaae aemaan ean ame 196 
P.O. tnppection: and acceptance. «2. <<. <2 os sce ccen ea ccccec eden 420 
BP CURA TE I i in kee sts ines ag ic sna alesse inn manna 204 
IE CORRE a5 = a aa an or a ccna mea maibernas ena ea meee 308 
Good anality, sood sise, well matured —....~..-. 225 on eect ene 280 
IGN GREY. BOON 52 oon eens cctaonastataqnceseeasnaseenateenaeen 307 
Tee CM ceo oh a ei crek iee  e 196 
ere a eae Ve ear eeti aa eee 196 
ION oe a at ital da dice de, fe 424 
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ACTIONS 
United States as “necessary party plaintiff” to maintain suit to com- 
pel compliance with Secretary’s orders, 47 F. Supp. 145 
ADMINISTRATIVE FINALITY 
Doctrine of, as underlying rule requiring exhaustion of administra- 
tive remedy, 143 F. 2d 415 
ADMINISTRATIVE LAW 
Courts 
Possibility of reaching different conclusion by, as not justifying 
disturbance of administrative ruling, 56 F. Supp. 67 
Doctrine of primary jurisdiction as underlying rule requiring exhaus- 
tion of administrative remedy, 143 F. 2d 415 
Exhaustion of Administrative Remedy 
Since the method prescribed in the act for determining the valid- 
ity of orders issued thereunder is exclusive, the validity of 
such orders, valid on their face, cannot be challenged in an 
enforcement proceeding where administrative action to test 
the validity of the order was pending and unconcluded, 143 
F. 2d 415 
Since the provisions of the act authorizing a review of actions 
and determinations of the market administrator by the Secre- 
tary provide an exclusive remedy, the District Court has no 
jurisdiction to review the market administrator’s actions and 
determinations, where the remedy provided was not exhausted, 
45 F. Supp. 145 
The doctrines of primary jurisdiction and of administrative final- 
ity, which underlie the rule requiring exhaustion of administra- 
tive remedies, are equally pursuasive where the issue is raised 
by the defending parties as where it is raised by the moving 
parties, 143 F. 2d 415 
Where creamery did not challenge market administrator’s com- 
putations of amounts owing by it for producer-settlement fund, 
and did. not petition to Secretary for review of the market 
administrator’s determinations, the United States was en- 
titled to judgment against creamery for the amount shown 
to be owing, 45 F. Supp. 145 
Where the Government sought an injunction against the defend- 
ant, a handler of milk, to pay its obligations to the producer- 
settlement fund and the defendant interposed numerous de- 
fenses, it is held that since the defendant has not exhausted 
its applicable administrative remedy provided by the act, it 
is not entitled to a review of the action of the market admin- 
istrator as prior resort to and exhaustion of the administrative 
remedy is essential to the jurisdiction of any court of review 
of any of the matters set forth in the defenses, including 
those imposing liability on the defendant, Civil Action No. 554-_ 
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ADMINISTRATIVE LAw—Continued eee 
Hardship as No Excuse for Failure to Comply With Administrative 
Definition 
Determination that dairy is not entitled to an exemption from 
strict compliance with administrative definition for classifica- 
tion as frozen cream because dairy’s refrigeration plant had 
broken down by accident, held, not so arbitrarily as to war- 
rant interference by District Court to set aside Secretary’s 
ruling approving the classification, 45 F. Supp. 94 
Judicial Review 
Administrative Definition 
Where the court’s power is invoked to exempt a handler from 
strict compliance with an administrative definition, even if 
the court could treat the controversy as a matter of dis- 
cretion, its function is limited to determine if the findings 
by the administrative body are in accordance with law, 
45 F. Supp. 94 
Administrative Ruling 
Courts may not disturb an administrative ruling supported by 
substantial evidence, even though upon a consideration of 
all the evidence, they might have reached a different con- 
clusion, 66 F. Supe. Gf ou. o.<0<cccus.. leet carer dei can 
Legality of Milk Order 
In considering the legality of the Secretary’s milk order, the 
courts must bear in mind not merely the limited character 
of review over administrative agencies, but also the fact that 
the order involves a difficult adjustment which is more 
likely to achieve fairness than any court might suggest, 
141 F. 2d 805 
Pressure of Special Interests 
Court’s function is limited to ascertaining whether or not 
Secretary’s finding are supported by any substantial evi- 
dence and his conclusion authorized by law, but pressure 
of special interests is primarily for the Secretary, 141 F. 


Secretary’s Ruling 
The review provisions of the Agricultural Marketing Agree- 
ment Act do not authorize a trial de novo, and only require 
a determination as to whether there is sufficient evidence to 
support the Secretary’s findings, 56 F. Supp. 67 
Weight of Evidence 
Secretary’s conclusion based on evidence of experts, although 
attacked in various particulars, its weighing is, properly 
within his province, 141 F. 2d 805 
Quasi-Judicial Capacity of Secretary 
Grade and Quality Differentials 
Provisions of act allowing grade and quality differentials state 
a governing principle which the Secretary in his quasi- 
judicial capacity is to apply to the facts he has found to 
the best of his ability and to that extent only is the statu- 
tory principle mandatory, 141 F. 2d 805 
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Strict Compliance With Requirements of Administrative Regulations 
Party desiring to receive the benefits of administrative regula- 
tions relating to the administration of the milk equalization 
pool under the act must strictly comply with such regulations 
to be entitled to the benefits thereunder, 45: F. Supp. 94 
Sufficient Evidence 
Review provisions of act require determination merely as to 
whether there is sufficient evidence to support Secretary’s 
findings, 56 F. Supp. 67 
Trial De Novo 
Review provisions of act as not authorizing, 56 F. Supp. 67 
AFFIDAVITS 
Claim of Government sustained in view of failure to file opposing 
affidavits, Civil Action No. 554 
AGENCY OF THE UNITED STATES 
Market administrator regarded as, in some respect, 129 F. 2d 745_- 
AGRICULTURAL MARKETING AGREEMENT ACT 
Immediate Objective of, 321 U. S. 288_____- a aero Ne eh te 
Provisions of, relating to judicial review as bearing strong resem- 
blance to provisions of Long Shoresmen’s Compensation Act, 45 
er NN NN gs ns i 8 a ee ee eG ea ee 
Purpose and intent of, 127 F. 2d 920 
AMENDMENT 
Effect of, of milk order, 140 F. 2d 485 
APPEAL AND ERROR 
One cannot question validity of official action which does not ad- 
versely affect his interest, 187 F. 2d 969_..___--__,__._________~_ 
Vicarious complaints will not serve on appeal, 137 F. 2d 969____-- 
BANKRUPTCY 
Claims of Market Administrator Provable in 
Claims of market administrator against bankrupt milk handler 
on producers settlement accounts, and for feeds covering mar- 
ket administration expenses and. marketing services, permitted 
under the act, held as not based on obligations imposed as 
fines, penalties, or forfeitures owing the United States, nor 
were they claims ex delicto, but were provable as debts founded 
on implied contracts and could be properly compromised un- 
der Bankruptcy Act, 47 F. Supp. 494 


Claims provable in, as based only upon congressional provision, 47 
F. Supp. 494 

Meaning of expression “debt founded on implied. contract” in Bank- 
ruptcy Act, 47 F. Supp. 494 

General policy of Bankruptcy Act, 47 F. Supp. 494 

BAsE PERIOD 

Matter solely within discretion of Secretary and not reviewable by 

courts, 47 F. Supp. 145 
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BRIBERY 
Bribed employee of market administrator need not be invested with 
power of final decision to support conviction of accepting bribe, 

Re a rca ca ck sca sac aca cdc ana “DiS ac Ping ong ep ca 618 
Conviction of employee of market administrator of accepting bribe 

MAGtatOR. ban BT: Bebe aia Seance gankesnseneas 619 
Effect of application of bribery statute to other agencies than market 

administrator, 1239 F.2d 746...-......-. cepts eee ee ee ee 618 

CONSTITUTIONAL LAW 







611 








Classification 
Differential provision in section of act for classification of milk 
for price fixing in acocrdance with “form in which, or purpose 
for which it is used” as constitutionally valid, 137 F. 2d 969-. 9 227 
Obligation of State legislation to make reasonable classification 
as more rigorous under 14th Amendment than in case of fed- 
oral government, 187%. 20 9601.02 n oc cc eeccccacans 227 
The burden of showing that legislative or administrative classi- 
fications are arbitrary and discriminatory is upon the party 
challenging them, and the proof of such discrimination may not 
be remote or fanciful, 66.7: Supp. 67... 2 incon ecncawoewe 930 
Confiscation 
Hardship resulting from regulation as not constituting, 56 F. 
PM ais hs cass cava cd choa ns asta dae me ann eens 935 
Delegation of Legislative Power 
Agricultural Marketing Agreement Act of 1987 held not an un- 
constitutional delegation of legislative power, 139 F. 2d 327-. 822 
Discrimination 
Secretary’s refusal to recognize special recognition under order 


























230 with reference to grade and quality differentials as not con- 
229 stituting, 141 F. 2d s05 : euignita ae aa ae ; is 704 
Due Process of Law 
Hardship 
Lawful regulation proving economically burdensome upon han- 
dler as not violative nf, 107 F. 3d 987.......-.........<- 1023 






Payment of Past Obligation 
Enforcement of payment of sums due under marketing order 
as not violative of, when not retroactive, though handler 
is obliged to pay what its failure to pay on time had made 








a past oblioniton, 107 F.. 2b $b tennis sa cccawesee sane 1023 
619 Provisions of act authorizing review of actions of market admin- 
istrator by Secretary satisfy requirements of, 47 F. Supp. 145-- 632 





The Agricultural Marketing Agreement Act meets the require- 
ments of, and provides for an adequate judicial determination 
of property rights, 143°; 30 48bncanoccccnccadnensanasaseae 


621 








621 
623 





CONTEMPT 
Admission to Bail 

Circumstances under which court in its discretion will deny ap- 

pellants to be admitted to bail pending appeal from order which 

imposed compensatory fine for contempt, 129 F. 2d 374------ 







632 
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Command to Corporation As Command to Officials 
Command to corporation as constituting command to officials re- 
sponsible for conduct of its affairs who may be punished for 
civil as well as criminal contempt, 126 F.. 2d 370 


Compensatory Fine 

Where milk company officer used another corporation to operate 
the company’s receiving station for purpose of avoiding pay- 
ments by the company into equalization pool, and his acts 
caused the other corporation to become insolvent, it is held 
that the interlocutory and final injunction decrees which im- 
posed a compensatory fine of $42,236.74 on such officer for con- 
tempt for benefit of market administrator was in accordance 
with mandate of Circuit Court of Appeals directing determi- 
nation of amount of fine, 135 F. 2d 54 


Corporations 

In civil contempt proceeding by United States against treasurer 
and sole stockholder of corporate handler of milk for non- 
compliance with mandatory injunction and temporary injunc- 
tion requiring payment of money due under milk marketing 
order, where the sole stockholder by a course of conduct over 
a period of time deliberately rendered corporation incapable of 
complying with decrees requiring payment of money, among 
other propositions, it is held: (1) command to corporation is 
in effect a command to officials responsible for its affairs; 
(2) stockholder of corporation is subject to commitment for 
civil contempt; (3) findings of fact recited in master’s report 
are conclusive; (4) it was too late for Government to go back 
of adjudications and proceed on theory that purchaser of milk 
was but the alter ego of sole stockholder of corporation, who 
should be held personally liable as handler obligated to make 
payments to market administrator; (5) commitment of treas- 
urer for contempt could not be upheld on theory that company 
purchasing the milk was in contempt where company was not 
party to contempt proceeding; and (6) where treasurer’s and 
stockholder’s acts had deliberately rendered corporation in- 
capable of complying with degrees requiring payment of money, 
District Court had power in civil contempt proceeding to im- 
pose a monetary fine against treasurer, payable to the creditor, 
126 F. 2d 370 


Denial of Application to be Admitted to Bail 
Denial of application by appellant to be admitted to bail with 
leave to appellant to apply to District Court for modification 
of order in respect to terms of payment of compensatory fine 
in light of appellant’s financial status, 129 F. 2d 374 


CONTRACTS 
Meaning of expression “implied contract”, 47 F. Supp. 494 
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Pagy Co-OPERATIVE ASSOCIATIONS 
Handler of Milk, Who is 
Where a corporate handler of milk formed a co-operative associa- 
. tion in furtherance of a scheme to show that they were pro- 
r ducers, and, therefore not subject to regulation under milk 
: 41 marketing order under the act, took title to cattle of milk pro- 







ducers, paying therefor partly by mortgage and partly by 
issuance of stock, without change in conduct of the business 
by either producers or handler, it is held that the corporate 
handler did not become a producer, and should comply with 
the milk marketing order as a handler, 38 F. Supp. 508___-_-- 53 
Where officers and stock holders of a corporation engaged in 
handling milk formed a co-operative association in furtherance 
of a scheme to show that they were producers, and, therefore 
not subject to regulation under milk marketing order under 
the act, took over the business of the preexisting corporation, 
and took cattle from farmers, paying therefor partly by mort- 
gage and partly by issuance of stock, without taking possession 
of the cattle and without change in conduct of the business, it 
is held that the corporate handler did not become a producer 
so as to avoid making payments into the equalization pool un- 
der milk marketing order, 127 F. 2d 920_.............._..-- 








uy 


bo 
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Immunity from Prosecution under Federal Anti-Trust Laws 
While dairymen may join together to form a co-operative associa- 
tion for the purpose of collectively processing and marketing 

milk which they produce, the mere naming an association a 
co-operative cannot affect its real character so as to avail 
itself of the immunity from prosecution under federal anti- 
trust laws guaranteed by the Capper-Volstead Act, 38 F. Supp. 













CORPORATIONS 
Compliance by stockholders and officers of preexisting corporation 


with milk marketing order, 127 F. 24 920........................ 









Milk Marketing Order 
Compliance by preexisting corporation with, 127 F. 2d 920__---- 548 










Costs OR MARKETABILITY 
Minimum milk prices not entirely influenced by, 141 F. 2d 805_-_-_-- 703 












Courts 
Civil Contempt 

Officers of corporation may be committed for “civil contempt” as a 

means of forcing them to effect compliance by corporation, 

DAW SAU. cankb nner an iecitiinie a aetisedmn ene benicar cios 











Compensatory Fine 

Compensatory fine imposed upon officer of corporation for con- 
tempt for benefit of market administrator held proper in ac- 
cordance with mandate of Circuit Court of Appeals, 135 F. 
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Conclusiveness of Master’s Report 
Findings of fact recited in master’s report confirmed by district 
court held conclusive even though evidence before master was 
not included in record on appeal to Circuit Court of Appeals, 
126 F. 2d 370 
Constitutional Powers 
Article III of United States Constitution as source of courts’ 
power to adjudicate cases and controversies as to claims of 
infringement of individual rights by private persons or by 
exertion of unauthorized administrative power, 321 U. S. 288_- 
Discretion of Secretary 
Contempt Proceeding 
Where acts of sole stockholder of corporate handler of milk 
rendered corporation incapable of complying with court de- 
crees requiring payment of money due under milk market- 
ing order, the stockholder’s application to be admitted to 
bail pending appeal from court order which imposed upon 
him a compensatory fine for contempt and commitment to 
jail will be denied in exercise of discretion by Circuit Court 
of Appeals, and’ such application should not be granted on 
ground that contemnor was wholly without means to pay the 
compensatory fine, since such facts could be presented to 
District Court which in its discretion might modify the or- 
der, 129 F. 2d 374 
Courts must be slow to intrude on Secretary’s exercise of discre- 
tion in creating exceptions to classification of milk, 137 F. 
2d 969 
Weight Given to 
Courts must accord considerable weight to administration of act 
by Secretary in view of legislative history of act, 137 F. 
2d 969 
Enforcement of Secretary’s Orders 
District Court has power to enter judgment specifically enforcing 
Secretary’s orders, 47 F. Supp. 145 
Exhaustion of Administrative Remedy 
Market administrator’s actions not reviewable where administra- 
tive remedy provided in act was not exhausted, 47 F. Supp. 145- 
Failure to Make Findings 
District Court’s decree will not be reversed for failure to make 
findings in accordance with procedural rule where under cir- 
cumstances no useful purpose would be served, 108 F. 2d 342_- 
Hypothetical Questions 
Courts will not consider issue of hypothetical questions relating 
So. provisiouscot-oraer.. 157 TF 28 S60..n 3 cn oe ccswncedsicccen 
Imposition of Monetary Fine 
Power of Federal District Court to impose a monetary fine against 
treasurer and sole stockholder of corporation, payable to credi- 
tor, 126 F. 2d 370 
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Courts—Continued — 
Inability to Comply With Decrees of 
Officers of corporation held entitled to discharge from commit- 
ment where they can show corporation is no longer able to 
comply with decree of court, 126 F. 2d 370_---------__---__- 57 
49 Interpretation by State Courts 
New York State milk order made originally as supplementary to 
federal orders and allegedly differently interpreted by state 
courts as not affecting legality of Secretary’s order, 141 F. 
131 Judicial Review 
Absence of Statutory Provision 
Mere silence of statute as not barring from courts otherwise 
Suatiolabie iaaue: 33% U.S»: BeBe cecceseewecsieswds 132 
Administrative Ruling 
Judicial review of administrative ruling must be based on 
record before Secretary, 47 F. Supp. 206__---._--_-----_--- 217 
Base Period 
The base period to be used in determining the purchasing 
power of milk is a matter entirely within the discretion of 
the Secretary and not reviewable by the courts, 45 F. 
xt PR Sirs 8 eo cement nme een we aati mane 626 
Benefit from Statute 
Mere benefits accruing from statute as not entitling one to the 
61 review of administration of act, 136 F. 2d 786_-.----___--- 144 
Error of Law 
Method of review of error of law in opinion or ruling by ad- 
232 ministrative officer under act, 47 F. Supp. 206---.-_--____ 216 






Finality of Secretary’s Action 
Secretary’s ruling will not be disturbed in presence of full and 
fair hearing and clear substantial evidence supporting his 
Mudinon 40 Fie, See ose nc etn cde oka 320 
Scope of, relating to Secretary's ruling under act, 51 F. Supp. 444- 314 






999 
“dv 







Secretary’s Action 
Authority for judicial examination of validity of Secretary's 
action as founded in existence of courts and intent of 
eoimaen. Gin: 0. oO Fn a lasts teeter ee ae 131 


Secretary's Findings 
Secretary’s findings supported by substantial evidence will not 
be disturbed even though court might reach different con- 
emiies.. :O1 -D.. BUN, $66. hen ccs eee 514 
Technical Administrative Order ' 
Power of, to upset interpretation of highly technical adminis- 
trative order duly made and administered by responsible 
Gireee. 306: Be Beets kde elie 


Trial de Novo 
. Neither trial de novo nor new issues of fact can be conducted 

or injected in case of judicial review of administrative 
ruling under act, 47. FP: Gry BOG. a eee ccnaccacwces 
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Jurisdiction of, to Review Ruling of Secretary 
Jurisdiction of Federal District Court to entertain proceeding to 
review ruling of Secretary dismissing petition for modifica- 
tion of ruling of market administrator upheld, 47 F. Supp. 206_- 
Jurisdiction of, to Review Validity of Administrative Order Before CR 
Exhaustion of Administrative Remedy 
An equity court has no jurisdiction to examine the validity of an 
administrative order where the administrative remedy has not 
been invoked or has not been completed, where one bound by 
the administrative order is the moving party in the equity ac- DE 
tion, 143 F. 2d 415 921 
Justiciable Controversy Di 
Essence of, as involving invasion of private substantive legally 
protected interest recognized at common law or created by 
statute, 136 F. 2d 786 
Losses from Stockholder’s Acts Ev 
Losses resulting from stockholder’s acts can be considered only 
from time of rendition of interlocutory decree, 126 F. 2d 370_- 
Medsure of Stockholder’s Obligation 
Stockholder’s obligation to make reparation measured not by 
amount he could be shown to have profited, but by amount he 
made it impossible for corporation to pay in money as directed 
by court decrees, 126 F. 2d 370 
Merging of Final Decrees 
Final decree as merging and superseding terms of interlocutory 
decree for purpose of adjudging acts in contempt, 126 F. 2d 370-_ Ex! 
Monetary Fine 
Imposition of monetary fine upon sole stockholder of corporation 
held proper under terms of general prayer, 126 F. 2d 370__-- 
Period of Limitations on Proceeding for Contempt 
Provisions of Clayton Act imposing one year period of limitations 
on proceeding for contempt as applicable to punishment for FIN 
criminal contempt only, 126 F. 370 
Power of District Court to commit stockholder of corporation as part 
of remedial process, 126 F. 2d 370 
Producer’s Personal Claim 
Personal claim of producer as justifying consideration by, 321 
U. S. 288 35 For 
Remedial Punishment 
Power of court to impose remedial punishment of fine, 126 F. 
BOAO orbits diptienmanncdedos hen tage catia ick eee a Pe lnsiah Sete 
Standing to Sue 
Legal right as subject of vindication against government officer, 
136 F. 2d 786 
Trial de Novo 
Trial de nova or injection of new issues of fact not permitted Ge! 
under provisions of act relating to, 45 F. Supp. 332 


FRE 
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Weight of Evidence 
Courts may not weigh evidence or substitute its individual find- 
ings for those of administrative officers acting under act, 47 
F, Supp. 206 
CRIMINAL LAW 
Double Jeopardy 
Anticipation of conviction of accepting bribe in State court as not 
barring prosecution for same offense under federal law, 129 
F. 2d 745 
DENIAL OF LIABILITY 
When no issue is created by, Civil Action No. 554 
DIFFERENTIALS 
Declaration of policy of Congress as referring to general price levels 
for producers, not to differentials among producers, 141 F. 2d 805_- 
EVIDENCE 


Burden of Proof 
Handler to prove milk should be classified in other than Class I, 


Facts sustaining conviction of accepting bribe by employee of market 
administrator, 129 F. 2d 745 
Findings 
Conclusiveness of Secretary’s findings supported by substantial 
evidence, 51 F. Supp. 444 
Kind of, necessary to show temperature, 45 F. Supp. 104 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
District Court has no jurisdiction to review market administrator's 
actions where administrative remedy provided was not exhausted, 
47 F. Supp. 145 
EXPENSES OF ADMINISTRATION OF ORDER 
Provisions of order relating to, authorized by act, 47 F. Supp. 145-- 
FINDINGS 
Conclusiveness of, fmade by administrative officers on basis of evi- 
dence, 47 F. Supp. 206 
Conclusiveness of, made by Secretary under act, 51 F. Supp. 444__-- 


Review provisions of act require sufficient evidence to support, 56 


ForM 
Meaning of word “form” used in act to classify milk for price fixing 


in accordance with “form in which, or purpose for which it is 
used”, 137 F. 2d 969 
FREIGHT RATES 
Action of market administrator in calculating rate applicable to 
minimum carload shipments sustained by Secretary held er- 
roneous, 42 F. Supp. 757 


GENERAL DENIAL 
Disregarding of, when permissible, Civil Action No. 554 


Page 
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GRADE AND QUALITY DIFFERENTIALS 
Quasi-judicial capacity of Secretary in making determination of, 141 
F, 2d 805 
HARDSHIP 
Decline of demand of particular kind of milk resulting from natural 
and inevitable consequence of regulation of market as matter for 
disposition by Secretary, 141 F. 2d 805 
Failure to comply with administrative definitions because of, not ex- 
cusable, 45 F. Supp. 94 
HOMOGENIZED 
Meaning of term as used in milk order, 45 F. Supp. 332 
HYPOTHETICAL QUESTIONS 
Courts will not consider issue of, relating to provisions of order, 
137 F, 2d 969 


IMPLIED CONTRACT 
Meaning of expression, 47 F. Supp. 494 
IMPRISONMENT FOR DEBT 
Producer-Settlement Fund 
Judgment ordering handler to pay sums for producer-settlement 
fund not attackable as exposing handler to imprisonment for 
debt in absence of showing that handler was unable to pay judg- 
ment against him, nor can it be assumed that court would 
attempt to enforce its judgment by unlawful means, 139 F. 
2d 327 
INJUNCTION 
Civil Contempt 
Treasurer and sole stockholder of corporation subject to commit- 
ment for civil contempt for failing to pay money under act, 
where mandatory injunction directed corporation to comply 
with provisions of act, 126 F. 2d 370 
Collection or Payment of Money 
A claim. that it is inequitable to grant mandatory injunction to 
collect a past-due debt must yield to the statutory provision of 
such a remedy, and the form of the decree is not objectionable 
since, properly construed, it does not impose personal liability 
on the agents, attorneys, and officers of the defendant, 110 
F. 2d 482 
Compensatory Fine 
Allowances required to be made in determining amount of com- 
pensatory fine, 126 F. 2d 370 


Contempt 
Circumstances under which stockholder could be held in contempt 
for violation of temporary injunction, 126 F. 2d 370 


Commitment of treasurer of corporation for contempt for non-com- 
pliance with court decrees cannot be upheld on theory that 
company purchasing milk was in contempt as latter was not 
party to contempt proceedings, 126 F. 2d 370 
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Contempt—Continued 
Rendition of final decree granting mandatory injunction as not pre- 
cluding adjudication for civil contempt of interlocutory decree 
granting temporary injunction for acts committed before it 
had been superseded by final decree, 126 F. 570 
Corporations 
Government cannot go back of adjudications and proceed on 
theory that purchaser of milk was but the alter ego of sole 
stockholder of corporation, who should be held personally 
liable as handler obligated to make payments to market ad- 
ministrator, 126 F. 2d 370 
Equitable Procedure 
In suit to enforce marketing control order equitable limitations 
are to be exercised in accordance with established equitable 
procedure, 107 F. 2d 987 1024 
Function of injunction pendente lite, 107 F. 2d 987 1024 
Injunction pendente lite, when may be granted, 107 F. 2d 987 1024 
Limitation as to Acts or Omissions 
Permanent injunction limited to specific acts or omissions by 
which defendants have not been in compliance with act, 38 
F. Supp. 508 
Payment in Advance of Trial 
Error of court below in awarding primary mandatory injunction 


regarding payment in advance of trial and permitting distribu- 
tion of payments before final decree, 107 F. 2d 987 
Purpose of injunction pendente lite, 107 F. 2d 987 
Release from Commitment 
Treasurer held entitled to release from commitment upon super- 
vening event of handler’s adjudication in bankruptcy, 126 F. 


54 
INTERSTATE COMMERCE 
Incidental power to protect, 107 F. 2d 987 1023 
Power of Congress to protect, 107 F. 2d 987 1023 
Regulation of, through marketing control is lawful, 107 F. 2d 987__- 1023 
INTRASTATE COMMERCE 
Incidental regulation of, for protection of interstate commerce, 107 
F. 2d 987 
Market Control 
Scope of protection of lawful marketing control of interstate com- 
modities as extending to similar marketing control of intra- 
state commerce, 107 BF: 20° 967. WW 2snssasce ccacwec qe sasonsses 
JUDGMENT 
Civil Contempt 
Officers in “civil contempt” do not become personally liable for 
obligations of corporation under court decree, 126 F. 2d 370 
JUDICIAL REVIEW 
Administrative definition, 45 F. Supp. 94 
Conclusiveness of findings made by administrative officer on basis of 
evidence, 47 F. Supp. 206 
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LEGAL RIGHT 


Rights subject to vindication by action against government officer 
as dependent upon nature and character of legislation, 321 U. S. 


LONG SHOREMEN’S AND HARBOR WORKERS COMPENSATION ACT 
Judicial Review ° 
Provision of act relating to judicial review as bearing strong re- 
semblance to provisions of, 45 F. Supp. 332 
MARKET ADMINISTRATOR 
Accepting Bribe by Employee 
Acting also as agent of State of New York by, as of no effect to 
prevent prosecution of his employee for accepting bribe, 129 
F. 2d 745 
Agency of the United States, regarded as, 129 F. 2d 745 
Appointment of, assumed properly made, notwithstanding lack of 
prect.or Bling of bond, 22008, S68 2662 2s ink cetdenecdcus 


Claims of, provable in bankruptcy, 47 F. Supp. 494 
Conviction of employee of, of accepting bribe, sustained, 129 F. 2d 


Position of, relating to funds in his hands as that of trustee, 321 
ie. 


Subordinate of Secretary such as, cannot bind Secretary by his un- 


authorized interpretation of order, 137 F. 2d 969___-____-_-___-- 
MARKET SERVICE PAYMENTS 
Buttermilk of handler as not entitled to, 45 F. Supp. 332 
MINIMUM PRICES 
Costs and marketability as not themselves influencing factors re- 
SAR Be Ne EO hoa en i wre caoneewetdemncee 
MOTION 
Allowance of, to strike defenses, Civil Action No. 554 
Denial of, to dismiss complaint filed by intervening plaintiff, sus- 
tained, 110 F. 2d 482 


Granting of, for summary judgment, Civil Action No. 554 


Motions for judgment on pleadings and for summary judgment con- 
sidered together, 45 F. Supp. 104 
OFFICERS AND EMPLOYEES 
Conviction of Employee of Market Administrator of Accepting Bribe 
An employee of milk market administrator whose duties con- 
sisted of receiving market surplus claims from milk handlers 
and checking them for accuracy, held, legally indicted and con- 
victed of accepting a bribe under statute applicable by its terms 
only to persons acting for or on behalf of the United States in 
an official capacity as market administrator is regarded as an 
agency of the United States, although the funds for adminis- 
tration of the Secretary’s order did not come from Department 
of Agriculture, but are fixed directly to handlers in the market 
BOR Le a ee Cece ninacceanesae oe smnaauees Sti ia ia 
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Equalization Pool 
Provisions of milk marketing order excluding from computation of 
blended or uniform price milk of defaulting handlers held 
valid, 108 F. 2d 342 


Cooperative as Handler 

Secretary of Agriculture’s ruling that co-operative engaged in 
marketing milk in Greater Boston area was a “handler” and 
obliged to account to producer’s settlement fund for all milk 
received at plant operated by nonmember corporation because 
intermingled with milk received at same plant by member of 
corporation, held invalid on the ground that mere intermingling 
of cooperative’s milk did not make it a handler as it had no 
contractual relation with, and received no milk from, non- 
member corporation for sale in Boston and all of the milk was 
sold in Burlington area, 51 F. Supp. 444 


Market Administrator 

Action of, in Calculating Freight Rates Sustained by Secretary 

Held Erroneous 
Administrator’s action in using rate applicable to minimum 
carload shipments of 200 cans of milk to determine allow- 
ances made to creamery company in settlements with pro- 
ducers for milk shipped in 100 can lots, to which a higher 
rate applied, held, not in accordance with law so that 
Secretary’s ruling upholding the market administrator's 
action was erroneous, and contention that the use of such 
rate was of actual benefit to the creamery company must be 
disregarded in absence of evidence showing such result 
or evidence supporting the figures complained of, 42 F. 
Cie: FOE a sees cece cette beeen Seease tenants 


Price Differentials 
Provisions of milk marketing order providing for, sustained, 108 
We i BO as oe aes adic ean aoa oa ea ea ee 


Right of dealers in and handlers of milk to challenge validity of 
milk marketing order with respect to, based on location of 
producers’ farms, 108 F. 2d 342 43 


Right of Producer to Sue 

Although the Agricultural Marketing Agreement Act of 1937, was 
passed for the benefit of milk producers they have no standing 
to sue on the ground that Secretary’s Order providing for mini- 
mum prices was improper and that the order improperly pro- 
vided for payment of funds in hands of milk market adminis- 
trator to cooperative associations handling producers’ milk 
within prescribed area, 136 F. 2d 786 


Upon a review of a judgment of the United States Court of Ap- 
peals for the Distrtct of Columbia which affirmed a judgment 
of the District Court of the United States for the District of 
Columbia denying producer’s right to sue under the Agricul- 
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Right of Producer to Sue—Continued 
tural Marketing Agreement Act of 1937, the Supreme Court 
reversing the lower court held that milk producers who sell 
to handlers have a legal cause of action to obtain review of 
Secretary’s Order requiring payment of minimum statutory 
prices by handlers, and directing the milk market adminis- 
trator to deduct from the funds coming into his hands from 
producers’ sale price the payments to cooperative associations 
handling producers’ milk within prescribed area, 321 U. S. 288- 

Validity of 

Under Order No. 4 as amended, issued by Secretary under author- 
ity of the Agricultural Marketing Agreement Act of 1937, the 
order regulating the marketing of milk in the Greater Boston 
marketing area, it is held that Secretary is entitled to manda- 
tory injunctions requiring the defendant handlers to comply 
with provisions of the order relating to price differentials and - 
equalization payments, and it is further held that courts have 
no power to upset interpretation of highly technical admin- 
istrative order administered by responsible officers, and that 
District Court’s decree cannot be reversed for failure to make 
findings in accordance with procedural rule, where under cir- 
cumstances no useful purpose would be served, 108 F. 2d 342-- 
Orper No. 13 (GREATER KANSAS CITY) 
Validity of Provisions Relating to Producer-Settlement Fund 
Milk marketing order of the Secretary of Agriculture providing for 

equalization pool or producer-settlement fund for the purpose 
of effectuating the policy of the act relating to payments to 
producers of uniform prices for milk delivered to handlers, 
held, authorized by the act and constitutionally valid, 139 
Be ec a a ea Rt ee a os a 


OrpER No. 27 (New Yorxk) 
Classification of Cream 

Classification of Cream Based on Strict Compliance With Pre- 

scribed Temperature 
Since under Secretary’s order pursuant to act, cream, to be 
classified as such, must be kept in a licensed warehouse for 
prescribed periods at prescribed temperature, parties are 
not entitled to the benefits of this classification without 
proof of strict compliance with the requirements of the 
order, and proof of temperatures, in manner other than 
as prescribed, does not constitute compliance, 45 F. Supp. 


Classification of Milk 
Market Service Payments 
Since the evidence disclosed in this case established that dairy’s 
buttermilk was not an “homogenized mixture”, and, there- 
fore, it was properly classified by market administrator as 
Class I milk rather than Class II-B, it is held that the plain- 
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Classification of Milk—Continued 
Market Service Payments—Continued 
tiff dairy was not entitled to receive market service pay- 
ments pursuant to the order on any of the buttermilk moved 
from one of the dairy’s plants to another, 45 F. Supp. 332-- 


Classification of Milk in Accordance With Use 
Classification of milk received from producers by handler in ac- 
cordance with its utilization at the handler’s initial receiving 
plant, held, not invalid as discriminating against a handler 
operating only one plant, though the act requires that milk 
prices paid producers be uniform as to all handlers, 140 


Secretary’s order classifying milk in accordance with form in 
which or purpose for which it is used and fixing minimum 
prices payable by all handlers for each use classification, 
held, within meaning of provisions of act which contemplate 
classification according to use made by or to handlers, not 
ultimate use of milk by or to customers, 140 F. Supp. 97 


Where milk plant operator shipped cream and condensed milk to 
its Long Island Plant, from which point the products were 
delivered to ice cream manufacturers, and some of the products 
entered the building at the plant, and others were transferred 
at the point adjacent to building at plant, it is held that Secre- 
tary’s finding that Long Island Plant was a “second plant”, 
and that his classification of the milk in accordance with the 
“use” was valid as the use was not the ultimate utilization 
but rather the use by respective milk handlers, 47 F. Supp. 


Where milk plant operator shipped cream to its Long Island Plant, 
from which point the products were delivered to ice cream 
manufacturers, and some of the products entered the building 
at the plant, and others were transferred from large to small 
trucks at a point adjacent to building at plant, it is held, 
Secretary’s ruling that there was a “utilization” of and the 
milk was “used” at that plant, and the plant was a “second 
plant”, and the cream was “received” and “moved from” that 
plant was valid within meaning of Secretary’s New York City 
Milk Order under the act, 137 F. 2d 969 


Grade or Quality Differentials 
* * Discrimination 
Secretary’s order held not unconstitutional as discriminating 
against Guernsey milk on the ground that the superior 
nature of such milk entitled it to further “grade or qual- 
ity” differentials, as the evidence justified the Secretary's 
conclusion that Guernsey milk was not entitled to special 
recognition other than that accorded under the order, 141 
F. 2d 805 
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Handler, Who is 

A creamery dealing in milk produced wholly within the state of 
New York and sold in New York City is held to be a “handler” 
as provided in Order No. 27 under the act, even though the 
order provided that handling must be in the current of inter- 
state commerce or directly burden, obstruct or affect interstate 
commerce as the protection of interstate commerce from 
burdens or obstructions may involve the incidental regulation 
of intrastate commerce, 107 F. 2d 987 


Secretary’s ruling that dairy was not a “handler” of milk as 
defined in the order under the act as to milk received during 
10-day period during which its plant was not approved by 
municipal health authorities and, therefore, as to milk received 
during such period the dairy was not entitled to participate 
in the equalization pool, and that those from whom the dairy 
received milk during such period were not “producers” 
within meaning of the order, held valid, and Secretary’s re- 
fusal to exempt the dairy from strict application of definition of 
Class III-B (frozen cream) sustained, 45 F. Supp. 94 


On Hand 
Meaning of Term in Secretary’s Order 

Since the word “on hand” in order of the Secretary does not 
mean any of temporary form assumed by milk products 
while at plant, but refers to form in which milk is on hand 
thereat at end of month, the market administrator prop- 
erly classified milk equivalent of cream, added by handler 
to buttermilk, as buttermilk within the higher class in- 
stead of cream within the lower class, though the milk 
products involved were on hand at the handler’s plant as 
cream at least a day, 140 F. Supp. 97 


Prior Decision Followed 
Use Classification 

Interpretation of act with regard to “use classification” 
which the act directs to be followed as a means by which 
minimum prices are required to be fixed in any order, 
given by court in Queensboro Farms Products, Ine. v. 
Wickard, 47 F. Supp. 206, held, equally applicable here as 
meaning not ultimate utilization but rather the use by re- 
spective milk handlers, 47 F. Supp. 212 321 


OrDER No. 41 (CHICAGO) 
Classification of Milk 
Classification of milk received by handler should be classified in 
Class I when not accounted for in any other class, 47 F. 
ee nF ee nk sane aeeesaaeeees ee 


Handler 
Who is, 47 F. Supp. 145 
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Reclassification of Milk 
Market administrator was not authorized by Order No. 41 to 
rescale upward the classification of milk used to manufacture 
butter, where the purchaser of butter twice removed used it to 
make ice cream, 140 F. 2d 485 
Secretary’s Order Held Valid In Its Entirety 
On the basis of the evidence and the arguments of counsel for 
the respective parties involved in this cause it is held that 
Secretary’s Order No. 41, as amended, regulating the handling 
of milk in the Chicago Marketing Area was issued pursuant 
to and in full compliance with the provisions of the act 
Substantial Amendment 
A substantial amendment in Milk Order covering reclassification 
of milk upward as well as downward constitutes an admission 
by the Secretary that the original order did not cover a re- 
classification upward, 140 F. 2d 485 
Orper No. 53 (LEMONS) 
Constitutional Law 
Due Process 
Where in actions by the United States to enjoin defendant as- 
sociations from handling lemons in violation of Secretary’s 
order the defendants claimed denial of due process of law on 
the ground that the act makes no provision for a super- 
sedeas or stay of an order pending final decision in review 
proceedings, it is held that since there is no indication 
that a complaining party could not secure a stay from the 
Secretary or from the district court and the defendants 
made no application for such a stay, failure to do so cannot 
be used to support their contention that due process of law 
was denied them, 143 F. 2d 415 
Oxper No. 61 (PHILADELPHIA) 
Constitutional Law 
Confiscation 
Secretary's order fixing 31 miles from City Hall, Philadelphia, 
as a point beyond which a receiving station allowance or 
differential is permitted and denying such differential to 
plants between 11 and 31 miles from that point is not ar- 
bitrary, unreasonable or confiscatory as applied to a re- 
ceiving station 18 miles from such point, and hardship that 
may result from such regulation is a necessary concommit- 
ant of all social and economic change, as in this case, 
tending to benefit handlers subject to the order, 56 F. 


PARTY 
United States as “necessary party plaintiff’ to maintain suit to com- 
pel compliance with Secretary’s orders, 47 F. Supp. 145 
PENALTIES AND FORFEITURES 
Reasons for refusal of Congress to sanction proof in bankruptcy 
involving, 47 F. Supp. 494 
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Declaration of, as referring to general price level for producers, not 
to differentials among producers, 141 F. 2d 805 


Th 


PRACTICE AND PLEADING 
General denial, when permissible, Civil Action No. 554 
PRIMARY JURISDICTION 
Doctrine of, as underlying rule requiring exhaustion of adminis- 
trative remedy, 143 F. 2d 415_.----- he laeeir aes Gviceadantigie thn eeecatiag toes 


PRODUCER 
Who is, 45 F Supp. 94 
PRoDUCER-SETTLEMENT FUND 
Avoidance of payment of money due from handler as not justified in 
absence of admissible evidence showing withdrawals by handlers 
were not distributed as required by order, 139 F. 2d 327 


Provisions of act relating to producer-settlement fund held author- 
ized by act and constitutionally valid, 139 F. 2d 327_-_------_---- 


Th 


PURPOSE 
“Purpose” means that handler’s use may, in the sole discretion of the 
Secretary, be determined by reference to the use made by the 
handler’s purchaser or by some subsequent purchaser, 137 F. 


QUASI CONTRACTUAL 
Statutory, official or customary duty considered as, 47 F. Supp. 494_- 
QUASI-J UDICIAL 
Functions of Secretary in determining grade and quality differentials, 
141 F. 2d 805 
“SECOND PLANT’ EXCEPTION 
Attack on validity of, as not available where classification aside 
from exception would still stand, 137 F. 2d 969 
SECRETARY OF AGRICULTURE 
Conclusiveness of findings made by, 51 F. Supp. 444 


Courts must accord considerable weight to administration of act by 
Secretary in view of legislative history of act, 137 F. 2d 969__-- 


rr 


Hardship involved in individual cases as not obviating obligation of 
regulation of handling of milk by, 47 F. Supp. 206 


Lack of power of, to deviate. from requirement of act to avoid diffi- 
culties of administration or to facilitate enforcement of act, 
137 F. 2d 969 


Quasi-judicial function of, in determining grade and quality dif- 
ferentials, 141 F. 2d 805 


‘ 
Wide discretion of, in administration of act, 137 F. 2d 969 
Wide discretion of, in contriving “second plant’ exception, 137 F. 
Section 8c(5)(A) oF Act q 


Construction of, 140 F. Supp. 97 
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STATES 
Courts 
New York State milk order made originally as supplementary to 
federal orders and allegedly differently interpreted by state 
courts as not affecting legality of Secretary’s order, 141 F. 


STATUTES 
Construction and Interpretation 
Administrative orders, like statutes, are not to be given a strained 
and unnatural construction, 140 F. 2d 485 692, 696 
Courts must accord considerable weight to interpretation of statute 
by officers administering it as specialists and advised by ex- 
parte. 187 Te Se Bens Snieineh ese see ee - 
Decisions as to construction of judicial review provisions of 
Long Shoremen’s Compensation Act to be considered in con- 
struing similar provisions in Agricultural Marketing Agree- 
ment Act, 45 F. Supp. 332 


Giving meaning to all terms of statute, 137 F. 2d 969____-___---- 


Language of regulation to be considered as intended to guide and 
not to entrap those who are governed by it, 140 F. 2d 485_-- 
Section 8c(5)(A) of act to be construed as a whole to give effect 
to purpose for which classification is made, 140 F. Supp. 97-- 
“The plain, obvious and rational meaning of a Statute is always 
to be preferred to any curious, narrow hidden sense that noth- 
ing but the exigency of a hard case and the ingenuity and 
study of an acute and powerful intellect would discover, 267 
UD. &.. 904; S00" 340 We Be Gast cS n cnneenbas 
Weight given interpretation by officers administering statute as 
specialists advised by experts, 51 F. Supp. 444 
Construction of, by Secretary as authorizing differential in prices, 
subsequently re-enacted by Congress without amendment, 108 
F. 2d 342 : 41 
Context and related clauses of provisions of Clayton Act regarding 
contempt considered, 126 F. 370 41 
SUMMARY JUDGMENT 
Insufficiency of affidavits to prevent granting of, in action for manda- 
tory injunction compelling milk handler to pay sums due from 
him under milk marketing order, 139 F 2d 327 
Motion for, granted, Civil Action No. 554 
Propriety of granting, where only issues of law are involved, 141 


TEMPERATURE 
Evidence necessary to show, 45 F. Supp. 104 


Strict compliance with requirement of order relating to, 45 F. Supp. 


TRADE CUSTOM 
Order of Secretary of Agriculture as not affected by, 137 F. 2d 969__-- 
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TekraL DE Novo c 
Inapplicability of, under provisions of act relating to judicial review, 
BEOe SRMOD Ode lasotet eSources ee eS, 319 
Neither trial de novo nor new issues of fact can be conducted or in- 
jected in case of judicial review of administrative ruling under 
Big eee Oe a eo ea mea ea ete ee 217 c 
UNITED STATES 
“Necessary party plaintiff” to maintain action to compel compliance 
ear RROTN 00 Oc a es eek eee eee se hee 632 
Use Cc 
Word as meaning form in which milk is delivered by handlers to 
DRGP OUMENINEIE: Aer Ds BO CON sts aden et ceesé becasue doawenenee 233 
USE AND USE CLASSIFICATION 
Words used in act as not meaning ultimate use, but primarily B 
mopmine handlers’. wee, 137 F.2d 900... 20 oo eee ccc 227 
UTILIZATION 
Word as meaning form in which handler ships milk to his customers, 
Ran NE a ini ew ne eaten cama es amemeatenuaue 
VIOLATIONS OF ORDER BY OTHER HANDLERS 0 
et OE eee el Cele oe eee ao athe emda siete wean ceeneske 824 
WorDs AND PHRASES 
ce We Lo es : | a a ee ace ee ares 
COMMODITY EXCHANGE ACT 
ACTING ON OTHER SIDE OF CUSTOMERS’ TRADES 
Witmebionrerinet, MOGI .eUr lbs ou niente wae scene awe coscwes 1034 
ADMINISTRATIVE LAW 
Judicial Review of Facts Not Disclosed in Record 
On petition of floor broker seeking to review an order of the 
Secretary of Agriculture suspending him from trading privi- 
leges on contract markets for failure to register as floor broker 
and for taking customers’ trades, where the evidence upon 
which the Secretary relied was not in the record, there could 
be no review of the facts and the court must accept the Secre- RE 
tanya Conde doen, se) 600 65 cu nono enc ee ene cunededea 825 
““BUCKETING” 
Term distinguished from term “offsetting” as used in act, 131 F. 
a a el Su 
COMMERCE 
Contract Markets 
Power of Congress to require those engaged ‘in purchasing and Su 





selling commodities on contract markets to following cer- 
tain standards and practices, 133 F. 2d 453__-.__-- bot ee 
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CoNSTITUTIONAL LAW 
Regulation of Commerce 
Lack of power of. courts to interfere with proper regulations of 
commerce by Commodity Exchange Act, 133 F. 2d 453 


CONTRACT MARKETS 
Buying and selling for future delivery on, as constituting Congres- 
sional privilege granted broker subject to withdrawal through 
administrative agency, 133 FF. 2@ 4$8......--.2....4.24...<s5<5 


CORPORATIONS 
Disregarding separate entities of, when permissible, 131 F. 2d 651_- 


Responsibility of parent corporation for acts of its subsidiary, 131 
oe Ge a enn cee eee eee lect Ceeh as 


ESTOPPEL 
Violation of act with approval of subordinate officer might possibly 
be considered as mitigating circumstance but cannot estop Secre- 
tary from proceeding against violator, 131 F. 2d 651 


OFFSETTING 
Mere possibility that customers will not be protected as not con- 
stituting only criterion for determination of question of, 136 
F. 2d 503 


Term distinguished from term ‘“bucketing” as used in act, 131 F. 


MOUS 2 oases cae nee tana eee eee mene maaaias 


What Constitutes 
On rehearing, the order of the Secretary of Agriculture on Decem- 
ber 29, 1941, is set aside on the ground that while matching of 
opposite buying and selling orders by a futures commission 
merchant in his office constitutes “offsetting’’ within meaning 
of the act, the practice of futures commission merchants, 
holding opposite buying and selling orders at the same price, 
of giving one side of the trade to another broker, so that the 
orders met on the exchange and were executed by public out- 
cry in the ring, and were not matched with the object or re- 
sult of avoiding competitive bidding, is not ‘offsetting’ even 
though there lurks in such practices, when both brokers know 
the origin of the trade, the possibility that customers will not 
De folie weatected.. 536- F Tih Get ei to we tamcmwaintes 


REGULATIONS 
Reasonableness of, promulated by Secretary under authority of act, 
131 F. 2d 651 \ 


SUSPENSION OF BROKERS 
Absence from act of specific provisions for suspension or expulsion of 
brokers as not altering power to suspend or expel, 133 F. 2d 453__ 


SUSPENSION OF REGISTRATION 
Necessary power granted Secretary to assure adherence to provisions 
of act, and not punishment for past offense, 133 F. 2d 453 
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TRADING PRIVILEGES 
Suspension from, for Failure to Register 
Where floor broker did not question the fact that he did not reg- 
ister as floor broker, his contention that he was misled by 
regulations and administrative pronouncements into believing 
that he was not required to register under the act, and com- 
plied when he discovered the contrary, his failure to do so is 
not excused by such circumstances which are pertinent only 
in determining for how long he should be suspended, 133 F. 
BREN os secant eiesenomneaelaneentwe ee eile Gis mien agreed Sele 
* VIOLATION OF ACT 
Acting on other side of customers’ trade, 136 F. 2d 503 
Effect of Failure to Charge Partnership as Separate Entity of Cor- 
poration with 
Where complaint did not charge the partnership with violation of 
the statute by acting on other side of customers’ trade without 
their consent, and the punishment of the partnership for this 
violation is based upon the erroneous conclusion that the part- 
nership is an instrumentality of the corporation, the case is 
remanded to the Secretary for further proceeding to establish 
the guilt or innocence of the partnership,13 F. 2d 651 
WorDs AND PHRASES 
Bucketing, 131 F. 2d 651 
Bucketing, 136 F. 2d 503 


Offsetting, 131 F. 
Offsetting, 136 F. 


FEDERAL SEED ACT 
CouRTS 
Dedimus Potestatem 

Granting of, by court to be exercised only in cases requiring pre- 
vention, failure or delay of justice, 55 F. Supp. 535 

Statute providing for, as authorizing courts to grant commission 
to defendants to take depositions in accordance with common 
usage “in any case” of criminal nature, 55 F. Supp. 535_-_- 

FALSE SEED ADVERTISEMENT 
Violation of Act 

In a prosecution charging the defendant with violation of the 
Federal Seed Act by disseminating false advertisements rep- 
resenting seed for sale as “Dwarf Essex Type Rape Seed,” 
whereas in fact the seed was not of this type but was an 
annual rape seed not suitable for forage purposes, the defend- 
ant’s application for dedimus potestatem to take deposition of 
two persons residing in Argentina, for the purpose of showing 
that the seed was in fact as represented, is denied, since the 
availability to the defendant of other experts in the United 
States to establish such defense was not denied by him, and 
therefore, he has not sustained his burden to the satisfaction 
of the court, 55 F. Supp. 535 
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ADMINISTRATIVE LAW 
Courts 
Right to exercise independent judgment by, in determining wheth- 
er rates are confiscatory, 298 U. S. 38 
Finality of Administrative Action 
Conclusiveness of action of legislature or its agents within sphere 
of authority, 298 U. S. 38 
Findings of fact of legislative agencies cannot be made final 
where constitutional right of liberty and property are involved, 
Se is eh, COR aig as aio ei eine le an eis iia ig easier  aa sie 
Findings of Fact 
Conclusiveness of fact found by Secretary in determining stock- 
yards rates, 
APPEAL 
Error waived below, 298 U. S. 38 
CONSTITUTIONAL QUESTION 
Finality of Administrative Action 
Finding of fact of legislative agencies cannot be made conclusive 
where constitutional rights of liberty and property are involved, 
S00 Ul Se Oe oheccamacanuseess in a ii i si a sad tao 
CosT FINANCING 
Rate Base 
Item held properly excluded from rate base, 11 F. Supp. 322---- 
CouRTS 
Rate Base 
Determination of, by, 11 F. Supp. 322 
EVIDENCE 
Allowance made by Secretary for depreciation of certain property 
included in rate base sustained by, 11 F. Supp. 322 
Burden of Proof 
Burden is on company to show that inclusion of values in rate 
base is proper, 11 F. Supp. 322 
Right to specific allowance of going concern value, 298 U. S. 38__- 
Stockyards company had burden of showing that valuation made 
by Secretary was clearly and convincingly wrong, 11 F. Supp. 


Conflict of 
Valuation made by Secretary of Agriculture sustained by, 11 F. 
Supp. 322 
Expert Opinion 
Secretary of Agriculture not compelled to accept expert opinion 
as to going concern value as final, 11 F. Supp. 322 
Findings 
Finding of Secretary of Agriculture eliminating items from operat- 
ing expenses held supported by, 11 F. Supp. 322 
Finding of Secretary of Agriculture held not supported by, to in- 
clude certain values in rate base, 11 F. Supp. 322 


Finding of Secretary of Agriculture raising maximum charge for 
feed lot service to remove discrimination held supported by, 11 
F. Supp. 322 


1315 





1316 C.-M -LATIVE INDEX-DiGEST OF COLRT DECISIONS 


VOLUME 3—1944 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


Evip—ence—Continued 
Presumptions 
Presumption of correctness of public regulation of rates, 298 
8, 
There is no presumption in favor of including values in rate base, 
Bie GD MAR co atin denen eaeen peounns hig ap See ae eine 
Rate Base 
Value of land used for feed lots which should have been included 
in, held for Secretary of Agriculture, 11 F. Supp. 322 
Sufficiency of 
Allowance of going concern value in fixing rate base, 298 U. S. 38_- 
GOING CONCERN VALUE 
Separate Allowance 
Failure to make separate allowance for, when justified, 11 F. 
Supp. 322 
“PRE-ORGANIZATION EXPENSES” 
Rate Base 
Item held properly excluded from rate base, 11 F. Supp. 322-___-- 
PusBLic SERVICE COMMISSIONS 
Rate Base 
Determinination of base for fixing rates of public utility by courts, 
11 F. Supp. 322 
Rate base for fixing rates of public utility made up of values in fur- 
nishing service, 11 F. Supp. 322 
RATE BASE 
Failure to make separate allowance for “going concern” value in mak- 
ing determination of, when justified, 11 F. Supp. 322 
Items of “pre-organization expenses” and “cost financing,” held prop- 
erly excluded from, 11 F. Supp. 322 
Proper standard of value in determining, 11 F. Supp. 322 
Value of certain land which should have been excluded from, 11 F. 
ND Ree) emits wea sal aneneoeee ins is ad sta occ clea ioe ak co 
RATE ORDER 
Judgment 
Conclusiveness of, 298 U. S. 38 
Res Judicata 
Conclusiveness of rate order, 298 U. S. 38 
REMAND 
When uocestary, 298 U..S.'33....-.--.......=.- hea cas imate Sp a lh 


Res JUDICATA 
Conclusiveness of rate order, 298 U. S. 38 


SECRETARY OF AGRICULTURE 


STOCKYARDS RATE ORDER 
Validity of 
Order of Secretary of Agriculture fixing stockyards rates, not 
shown to be confiscatory by the evidence before the Secretary, 
and against which no further evidence was offered by the com- 
pany affected in its suit for an injunction, held not invalid 
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SrocKYARDS RATE OrDER—Continued 
Validity of—Continued 
because the Secretary had refused to grant a further hearing 
on adverse changes in the company’s business conditions al- 
leged to have occurred after the close of the hearing granted, 
and therefore, the decree of the lower court dismissing the 
suit to restrain the enforcement of the order is affirmed, 298 


STOCKYARDS RATE PROCEEDING 
Reopening of 
Effect of action of President under Gold Reserve Act in increasing 
operating expenses as not warranting reopening, 11 F. Supp. 


Effect of Agricultural Adjustment Act in decreasing volume of 

stock receipts as not warranting reopening, 11 F. Supp. 322-- 

Effect of Recovery Act in raising employees’ wages as not war- 
ranting reopening of, 11 F. Supp. 322 

STOCKYARDS RATES 

Changed conditions, when not warranting reopening of proceeding, 

DE Wy Ge Be hoe ek eee cc dcemneneeasee see ae 

Examination of changed conditions, when not warranted, 298 U. S 


Exclusion of stockyards company’s hotel property from rate base, 
11 F. Supp. 322 . 

Exclusion of stockyards company’s hotel property from rate base, 
298 U. S. 38 

Order Fixing Maximum Rates Held Valid 
Order of the Secretary of Agriculture fixing maximum rates for 

services rendered by stockyards company held valid, 11 F. 
Supp. 322 

Period which may be considered in determining reasonableness of, 
298 U. S. 38 

Powers of Secretary of Agriculture to deneweniinn, 11 F. Supp. 322_- 

Propriety of classification, 298 U. S. 38 

Refusal to reopen proceeding, 298 U. S. 38 

Regulation of charges for feed lot facilities, 298 U. S. 38 

Relief where conditions have changed since order made, 298 U. S. 38_- 

Right of Secretary to prescribe allowance for depreciation reserve, 
DOG UE Be Fe vivir. ire acemcaiestacul saunas sie a sean 

Secretary’s determination of what was reasonable rate of return held 
supported by evidence, 11 F. Sapp. 928... 2 2. ccancncacacccsnae 

Use of actual receipts for certain years as estimated future volume 
of business to test probable net return held valid, 11 F. Supp. 322-- 

Valuation of land used for stockyards, 298 U. S. 38 
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Decisions under applicable 
acts 


Agricultural Marketing Agreement 
Act of 1937: 
Decisions reported 
Appeals (actions for review) 
Dismissals: 
Consent 
its céshceqcheen ben eelee 
Findings of fact (specific) 
Legal questions 
Reconsideration denied 
Relief denied 
Relief granted 
Rc rnad dnc nceunsweseous 
Commodity Exchange Act: 


DIOMAIIOR TORITION.. 5 dc scns riveree | 


Consent order 
Findings of fact (specific) 
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Registration suspended 
Trading privileges denied 
Federal Seed Act: 
Decisions reported 


Cease and disist.................. 


Findings of fact (specific)......... 


Legal questions..................- Pa uee 


Violation of act 
Grain Standard Act: 
Decisions reported.... 
Findings of fact (specific) 
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Violation of act 
Packers and Stockyards Act, 1921: 
Decisions reported. . ae 
Appeals (actions for rev iew). 
Cease and desist.................. 
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Dismissals: 
Consent 
Merits. . 

Findings of fact 


Legal questions............scceee. 


Licenses: 
Denied 
Granted 
Revoked xowninle 
IN. 8 cescnancosescin 
Registration suspended. . 
Reopening hearin 
Reparation ae. 
Reparation ordered. . 
Unfair practice 
Violation of act 
Perishable Agricultural Commodities 
Act, 1930: 
Decisions reported 
Appeals (actions for review) 
Counterclaims: 


Granted 
Dismissals: 

Consent 

Merits..... 
Findings of fact (specific) 
Legal questions 
Licenses: 


Suspended 
Reconsideration: 
Denied 


Reparation: 
Denied 


Stay order 
Violation of act 
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